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UNITED "TATES DISTRICT COURT 
TASTE" niSTMT OT MEW YORK 


•JC 


trviTrn stats o" \mtrica 


I M n I C " M P M T 


- against - 


Crim. no. 


JOHN ficfLEAM, 
RA’ION VIfra and 
SWART CODELIA, 


*NC Ail'S 0 ;lCl w ' 

u. s otsi.-.irr coun ld. nj 

Defendzuft s N0V 2 21974 


E t>?71, ?"11 (1) (a) 


and *3) 


’ mi*.*.. 

THF GRAND JURV CHARGES : >*•••• 

I>p ROTMCmTOU 

1. JOTTH McClEAN* RA'KW VIT.PA and EDWARD COOEIIA, 
#the defendants, and Leslie VIolff, John Egan, Luis “artinez, 
and Gabriel Stefania, named herein as co-conspirators but 
not as defendants, at nil tines relevant herein, were Mew York 
City Police Of c icers assigned to the Purcau of Marcotics, 
Special Investigations Unit of the Mew York Cit" n olice 
Department, acting under color of law of the State of Mew 
York. 
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3. mrnost Sclomon and Vito "iraMlc, at all tines 
relevant herein, were citizens of the United States. 

’. Trnest Solomon, ’’itc Mirnhile, "icodenus 
Olate Ronero, Elba Guzman and Tusto Ouint.anilla, at all 
times relevant heroin, were inhabitants o r the State of Mow 
York. 


1 . '"he Rifth and "n irtoenth Amendments to the 
Constitution o e the United States, at all tincr relevant 
herein, provided that no person shall he deprived of life, 
liberty and property without due process of lav/. 

COHMT GMT 

Prom in or about June IOTP, up to an 1 including 
the date of the filing >f this indictment, in the Pastern 
District o r Mew York and elsewhere, JOUV McCT/mv, paMOM 
VIERA and EDWARD CODET,I\, the fiefeudanks, toaothcr v;ith 
Gabriel Stcfania, John Egan, Luis ‘'artlnc- an- 1 Leslie Wolff, 
nane-) heroin as co-cons lirator- bu* not as defendants, wilfully, 
knowingly and unlawful1*/ did combine, consnire, confederate 

•/ 








an* agree t/V'*'tlier an-’ with each other to inlure, oppress, 
threaten in* fit IrH.ito cltitpri of the United htntos in 
the tree ororcise an* enlov’en* of richtk an* prtvilooes 
secure* to them hv the-Coi3tit ition and lav/n of the Unite* 

States in violation of Title 11, United States Code, ::Auon 
241 and further conspired to r ublect inhabitants of the State 
of ”or v to the deprivation of rights, privileges an* 
immunities secured and protected by tho Constitution an* 
laws of the United States in violation of Title IS, Unite*. 

States Code, Section "M2. 

1. it was part of said conspiracy that McCLEAN, 

Vims and CODFLIA, the defendants, and Span and "olff, nanc’ 
herein as co-conspirators but not as defendants, wilfully, 
knowingly an* unlawfully would use their authority as police 
officers to tale, abstract an* appropriate to themselves 
approximately f"l,f°1 from "icodemus Olate Pomero, riba Cuzman 
and Justo ftuintanilla, thereby depriving said individuals of a 
right secure* and protected by the rifth an* ’"ourteenth Amend¬ 
ments to the Constitution of the United States, namely, the 
right not to >e deprived of property without due process of 
lav/. 

2. it wus further a part of said conspiracy that 

”cCr,rAU, VTSP-A and court,r* , t v e defendants, and Pgan and Wolff, 

name* herein as co-conspirators !>ut not as defendants, wilfully, 

knowingly and. unlawfully woulr use their authority as police 

officers to arrest the aforesaid uicodemus oiate Romero and 

riba Cuznan and hold then in custody at *5-15 l°th Averse, 

Queens, Mew York and elsewhere, thereby depriving said individ- 
. . ( 

uals of a right secured and protected by the rifth and 
fourteenth Amendments to the Constitution of the United States, 
namely, the right not to bo deprived of liberty without due 
process of law. 

1. It was further part of said conspiracy that 
McCLEAtJ, VIPPA and CODFLIA, the defendants, and Martinez and 
Stefania, named herein as co-consnlratorB but not as defendants, 
wilfully, knowingly and unlawfully would uae their authority 






as police officers to injure, oppress, threaten and intimidate 
Ernest Solomon, hv taking, abstracting and appropriating to 
themselves awproviruately ,0^*1 ^on sai^ individual, thereby 
depriving hin o r the free exercise and enjoynent of a right and 
privilege secured and protected by tho Fifth and Fourteenth 
Amendrtents to the Constitution of the United States, namely, 
the sight not to be deprived of property without due process 
of law. 

4. It was further a part of said conspiracy that 
McCI.FAM, VIFRA and CODFLIA, the defendants, and Martinez and 
Stefania, named herein an co-conspirators but not as defendants, 
wilfully, knowingly and unlawfully would use their authority 

as police officers to injure, oppress, threaten and intimidate 
Vito Mirabile by taking, abstracting and appropriating to 
themselves approximately fin,con fron said individual, thereby 
depriving him of the free exercise and enjoyment of a right 
and privilege secured and protected by the Fifth and Fourteenth 
.Amendments o* the C'onstitutior of the United States, namely, 
the rieht not to be deprived of property without due process of 
law. 

5. It was further a part of said conspiracy that 
the defendants and co-concoirators would conceal the existence 
of the conspiracy t.nd would, take steps designed to prevent the 
disclosure of their activities. 

In furtherance cf tho conspiracy and to effect the 
objects thereof, tho following overt acts, among others, were 
connitteu in tho F.astcrn District of iJew York and elsevtfcere: 

o v r p. t a c t o 

• ■ t 

1. On or about Joveriber 1?, 1070, defendants McCLFAN, 
VITPA and COOFLIA and co-conspirators Egan and Wolff took, 
abstracted and appropriated to themselves approximately 921,fi00 
from, "icodomus oia» o Ponero, riba Guzman an' 1 Justo Quintanilla, 
in Queens, ’Tew v orl.. 

2. On or about November 20, 1900, de'endants ucbT.FAtl, 
vTrpA and CODFLIA and co-conspirator Wolff caused aporo;;imatelv 
'■'' 0,000 to be taker from a safe deposit box located in a 
Manhattan Sank in Manhattan, • cw York. 


3. On or about October 27, 1071, defendants McCLEAN, 
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VTEPA and COnFT.IA and co-conspirators ".artir.c-* an-’ Stefani-. 


too; - ., abstracted and appropriated to themselves approximately 
*G,R')0 r ron Prnest Solonon in Brooklyn, How York. 

4. On or about November 1?, 1071 defendants 
McCLEAH, VIERA and Conn.IA and co-conspirators ’’artinoz , 

and Stefania took, a)>stracted and appropriated to themselves 
approximately *10,00n from Vito Mirahile in "assnpeeua, :iev/ 

York. (Title 10, United States Code, rr ?41 and 071). 

rotmt t o 

On or about and bettern November 10, 107° and 
November 20, 1070, both eVftds br inq approximate and. inclusive, 

within the Eastern District of • ev Yor) , JOIR! McCT.rv:, RAJ’OU 

e 

VIERA and EDTARP COOULIA, the defendants, actin~ under color 
of law, wilfully, knowingly and unlawfully, '’id take, abstract 
and appropriate to themselves approximately f?l,f00 from 
Micodenus Olate Romero, Jus to o.jntanilla and Elba m-utnan, 
thereby denriving sa.d individuals of a rioht secured and 
nrotected bv the n ifth and r our<eenth tnendmorts to the Consti¬ 
tution of the United States, nai cly, the right not to be deprived 
of property v/ithout due process of lav;. t^itlc 1", United States 
Code, 52’2 and f7). 

conn"* rrrrr 

On or about October V’, 1°‘ ? 1, wit' in the r a5tem 
n is*-rict of Uew York, J01!U VcCI/'AN, RAMON ’’IFEA and FDWAP.D 
oooFLIA, the defendants, acting under color of law, v/ilfully, 
knowingly and unlawfully, did take, abstract an J appropriate 
to themselves approxxnatelv Sfi.ROO *ron Ernest Solomon, thereby 
di riving said individual of a right secured and protected 
by the r ifth and Fourteenth Amendments to the Constitution of 
the united States, namely, the right not to be deprived of 
'rmortv without due process o r lav/. (Title l”. United States 


Code, r 242 and s?). 

COUNT ES'UP 

On or about November 1 2, 1*171, within the Eastern 
Vistrict of ’lew York, JOHN fcCLEA’.l, RA»*on virpA end EDWARD 
COPFI.IA, the defendants, acting under color of lav/, wilfully* 
knov/ingly and unlawfully, did take, abstract and appropriate 
to themselves approximately S10,RR0 fron Vito M.irabile, thereby 
depriving said individual of a iight secured and orotectcd by 


/ 
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the rifth and Fourteenth Aincndments to the Constitution of the 
United States, namely, the right not to be deprived of property 
without due process of law. (Title 18, United States Code, 

5242 and $2). 

CO, 'VT. 

On or about and r«two»i the 31st day of October 
1870, and the 20th day of Uovcnlar 1970, both dates heino 
approxinate and inclusive, within the Tastern District of 
New York, Jorm McCLFan, wo? vi "ha and rrf'hpo copft.ia, 
the defendants, wilfully, knowingly and unlawfully did 
intercept and endeavor to* ihterc ;pt by neans o r an electronic 
device, that is, a telephone wiretap, wire connunications made 
and sent during the porio* a'ore .aid, by and between persons 
over a telephone located at S-l r . 7°th tvenue, Oueens, ■'«" York. 
(Title lfl. United States Co-’.*, r .ction 2511(1) (a) an-? Section 2). 
hir :t si- 

On or about and betvee i the 1st day o* 'ovenber 
1971, and the 13th da/ of tlovcnh.-r 1971, !x>th dates being 
approxinate and inclu.ivc, wxthi . the eastern District of 
"ov York, McChrAJ, FAVO' vi HA and rvyjAF." CO'dl.TA, the 

defendants, wilfully, knowingly 'n- 1 in)awfully id intercept 
and endeavor to intercept bv no a--, and use o' an electronic 
device, that is, a telephone wiretap, wire connunications 
made and sent during the period iforosnid, and -'tweco 
persons ov-*r a telephone located at 119-99 ’"'r ' ■ ve, r 0 re*t 

"ills, "e" Yor’-. ("i :1c is, rni‘ed states fo’», "action 2S11 
())(a) and Section 2) 

Onr-’" sc’T-i 

On or about and between "the 17fh -’ay > c "oveniier 
l r 71, ear’ the 2nd ’av of "eccnber l r ?l, bot’- hates being 
approxinate and. inclusive, within the "astern District of 
Now Yor!:, .TOT! McCLEAj.’ and rr*»ARP COnrr,JA, the defendants, 
wil r ully, knowinoly and unlawfully did intercept an- 1 endeavor 
to intercept by neans and use of an electronic device, that 
*is, a telephone wiretap, wire connunications wade and sent 


l 
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during the period aforesaid, by and between persons over a 
telephone locate 1 at ?735 Ocean tar'-way, fVrool-lyi, :?ev/ Yor’ . 
(Title 1", United States Code, Section 2511(1)(a) and Section 2). 


* -pur hiT.T. 





■« 
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Stern - direct 17a, 904 

whenever they asked me, I helped them. 

n Did there come a time when a conversation was 

had with yourself and other Police Officers, which they re¬ 
quested something? 

A Yes. 

Q When was that? 

A The first time, they didn't seem to have a 

center base from where to work in the building. So they asked 
me if I could find a room someplace where they could sit down 
in the building, where they wouldn't be as conspicuous as in 
the lobby. 

Q Did you find them a place? 

A In the lobby area, in back, there was a painter- 

meter room vacant, and I put a few chairs and a table there for 
them, and they used that room for sort of their base of opera¬ 
tions, I suppose. 

Q For how long a period of time were they in the 

room w’hen you first gave them the room? Did they come daily? 

A They came at periods of maybe an hour and an 

hour and a half. Sometimes less, sometimes more. 

0 With respect to the Police Officers in the meter 

room, what was the next thing you observed or experienced? 


25 


Q 


(No response) 

In your own observations? 








Stern - direct 


1SCL 905 


A I went there one day, and they had a tape record* 

in the room. 

Q Was it playing? 

A The first time that I *ent in there, I saw one 

of the Police Officers listening to the tape. 

Q Which one of the Police Officers are you talking 

afeout? 

A The one in the center (Indicating). 

Q Mr. Code.Ua? 

A Yes. 

Q Who else was in the roam when he was listening 

to the tapes at that time? 

A It would be difficult for me to specific who war 

in the room. 

Q Was there more than one individual in the room 

otner than Mr. Codelia? 

A I am sure there were two other people in the 

room with un. I don't remember which two Police Officers wer<“ 
in that roan with us at that time. 

Q We are tcilking about tvo out of the three, in 

other words, either McLean, Viera or Annunciato? 

A Yes. 

Q These are the only one3 we are talking about, 

th'*se three, plus Annunciato? 








Stern - direct 


1 DO- 


Ves. 


Two of the three were in the room with Mr. 


Codelia? 


A Yes. 

Q What did you observe about the equipment or werf 

there any conversations during the period of time? 

A The Police Officer was listening to the tapes, 

and I was speaking to —• I saw the tape and disregarded it, 
because to be honest, it didn't interest me. I started speak¬ 
ing with the other officer about any conversation in general. 

Q Do you have any specific recollection of wno 

you were speaking with at that time? 


Q Do you recall observing anything with respect to 

where the tape recorder was attached? 

A Yes, it was attached to the telephone box on the 

other side of the wall. 

Q I show you what has been marked Government's 

Exhibit 108-D for identification, and ask you what that pictur 


depicts? 


This is the picture of the inside of the meter- 


paint roam of the building. 


Where, if you can tell us, was the tape recorder 


located? 
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20a 

Stem - direct 906a 

A In the basement area. Plastering and walls 

are not made flush as in an apartment. There were porous 
holes, or hole seepages whore the steam pipes go through, and 
there was a wire passed through, anc! then down the other wall 
back-to-back with the telephone cable. 

(continued on next pace.) 
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Stern-direct/Kaplan . . 

Q Where were the telephone cables located? 

A On the other side of the wall. 

Q Outside the meter room? 

A Outside the meter room. 

Q I show you what has been marked as Government 

Exhibit 108-F for Identification and ask you what this pic¬ 
ture depicts? 

A This is the telephone >ox. In other words, all 

yon have to do is put these two pictures back to back like thin 
and you have got the exact situation. 

Q In other words, the room and on the other side 

of the wall? 
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A On the other side you have got the telephone 

box. And on this side you have the room. 

MR. KAPLAN: I will offer these pictures in 
Evidence at time, your Honor. 

THE CLERK: Government's Exhibits 108, 108-A, 
108-B, 108-C, 103-D, 108-F, marked in Evidence. 

Q Now, lets just take 10C-D and 108-F as you say 

back to back. Maybe you can do it so the jury will understand 
and show it to than and try to explain it to them. 

A This is tie inner part of a room. These are 

telephones. This is a telephone box in the building where all 
of the connections of any telephone in that building is 
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1 

Stern-direct 


2 

connected from here. You take thi9 snd turn it around. And 


3 

if you will notice, th« re is a door right here on the side 


4 

of the picture. That coor is this dior right here. So if you 


5 

take this inner part of the room and you put it back to back 


6 

with this, you will see the wall and the door. The wall and 


7 

the door. 


8 

Now, if you will notice, on the tcp here you have 


9 

steam pipes in the basement area. Tie plastering and the walls; 


10 

are not flush as if in a person's apirtment. This is in a 


11 

basement. 7nd when th«y build the b)ilding it rs roughly 


12 

done. And there are always poraus hiles and very easily you 


13 

can put wires through those holes an 1 go from one -- do you 


14 

see the pipe here? In here and here. Here is the — youi 


15 

pipes here again and it coir.as o it to the wall arid into the 


10 

telephone box. 


17 

q So what you are saying is that the wire ran 


18 

through the wall onto the otner side? 


19 

A Through the wall in on<» of the holes vhere the 


20 

steam line was going tkrougn and onto the other side and 


21 

connects to the telephone box. 


22 

Q And the vire insiie the room is connected to the 


23 

tape-recording device; is that correc:? 


24 

A That's right. 


25 

Q How many time a wo ild .you say that you saw t.he 
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But certainly not as frequently as the other officers. 

Q Were the three gentlerer. and Hr. Nunziata going 

inside and outside the room from tire to time? 

MR. 1AZA1US: I object, to that. It's been asked 
and answered. 

THE COURT: Overruled. You may answer. 

THE WITNESS: Would you repeat the question. 

MR. KAPL.YN: Can we have the court reporter read 
it. 

(Record read.) 

THE WITNESS: Yer. 

Q You obse:rved of the three defendants and 

Mr. Nunziata going ins.de ar.d cutsi.de the room; is that correct 
A Oh, yes. 

Q Did there coire a time «rhen anything unusual 

happened that you recall with respect to the tape-recorder? 

A Well, one day the police officer here — I am 

sorry. 

Q In the middle? 

A Yes. 

Q Which one? Mr. Codelia? 

A Mr. Codelia. And I — I met Mr. codelia outside 

my office, I believe. And *e were on friendly terms. There 
was no question. 
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"Hi, Paul, how are you?' 

I said, "Where are you r.oing? To the room?" 

He said, "Yes." 

I said, "I will go v/ith you." 

And we were speaking just about anything in general. 

And we went to the painter's moter room. And he took the 
tape-recorder down from the steam pipes. 

Q Hold on. you said he took the tape-recorder down 

fion the steam pipe. Will you ahov/ the jury exactly where the 
tape-recorder was located when he took it down. 

A Well, if you see the steam pipe up here, the 

tape recorder was put on top o T the steam pipes. 

Q When he took it iown, where did you place it? 

A He put it on the table. 

Q Then what happened? 

A And he put it on and lie started listening to 

the tape or the — whatever was on the tapes. And at that 
time I asked him a question. I said, "How can you have a 
tape that's large enough to pick up a 24-hour period if you 

will happen to come here and 1Lsten to it once a day or once 

every 12 hours, for that matter? How can you have a tape 
so large as to consist of a 12-hour period?" 

And he explained to me that the tape-recorder starts 

\ 

when the receiver of the man's telephone upstairs is lifted. 
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Q You r.ny ho playe . tar conversation for your 

A Yes. hut ir was all n Spanish- T coulun't 

understand anythin-;. 

O ''as hr* listening to then in Spanish? 

A Yes. 

o bid hr say anything about the conversation? 

A i 10. 


Q :.'il you -ivo try discusslor with any ox th > 

oolice officers about what -as being said on tha tapes, what 
was the subject matter of! the apes, for example? 

A bell, from «5. r.r conversations I heard with them 

is that they werr just talk:.no about some people makinn dates 
of meetings or whitever wit-h s -me other people. And that 
was about the extent of it 

Q V7ho did /on have th-^se conversations with about 

the substance of the ttpes? 

A The substance of the tapes? I had no conversa¬ 

tion with anyone on it. It is because at one tine the 
gentleman came in to listen to the tape. 

n *..‘hen you sav the gentleman, you h c. r e r .vntif * 

him. 

A Mr. Code lia. 

Q Mr. CodeLia? 

A Yes. And h»* iis :ened to rhe tape am he turned 


\ 
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Stern - redirect 
• t on the fifth floor. 

(Jury enters the Courtroom.) 

THE COUIT: Bring in the witness, please. 

MR. KAPIAN: The witness is in custody, your 
Honor. He's in transit. 

THE COURT: Bring him in. 

Swear the interpreter. 

(Libya Clancy, an interpreter, was first duly 
sworn by the Clerk of the Court, to interpret from 
English to Spanish, and from Spanish to English.) 
NICODEMUS OLATE ROMERO, 

called as a witness, having first been duly sworn by 
the Clerk of the Court,through the interpreter, test 
fied as follows, through the interpreter: 

DIRECT EXAMINATION 
BY MR. KAPIAN: 

q Sir, hov/ old are you? 

A 49 years old. ' 

Q Where wore you Lorn? 

A Valparaiso, Chile. 

Q Are you presently married? 

A Yes, sir. 



24 


q Mr. Olate, did there come a time when you 

expelled from Ch„le and brought to the United States? 


25 


were 
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Q Was money bein* taken by your wife Elba to 

Chile? 

A Yes. 1 

Q You art telline us that Gusto Quintanilla and 

your wife were about to leave the apartment, is that correct ’ 
A Yes. They went out to shop at Macys 


Department Store and I stayed behind preparing a meal so 
that they could eat v*hen tney came back. 

Q Apporximatelv w iat time was this? 

A Well, between 5 00, 6:00 in the afternoon. 

7:00. 


Q What haopened? 

A Ten minutes a c ter, more or less, ten minutes 

a ^ er the Y had gone out tc do the shopping, they rang twice 
into my apartment. ,\nd it was a signal we had between us 
to open the apartment. When I opened the door, three 
police officers put their guns to my head and they said, 

"We have been looking for you for some time Nicolate. 

Q Have you had occasion to be shown photographs 

05: police officers like you were wiih the first arrest? 

A Yes. 

Q I am going to as-: you, did there come a time 
when you identified some poopl •? 

A Ye 3. 
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A Yes. 

0 You aave boon told the names of these people, 

is that correct? 

A The first time when the book was shown to me 

they did not tell m2 the names of the people. 

Q Tell us what happened. 

A At my apartment? 

Q Yes. 

A well, after :he three police officers had me 

with their guns to my head, two or three minutes later two 
more policemen came up wit l my wife and Gusto Quintanilla 
handcuffed. 

n Before you g it to that. With respect to the 

first police officers, do f ou see any of those police 
officers in the courtroom? 

A Yes sir. 

q Poirt them o it. 

A The man in t 10 brown suit with the brown tie 

(indicating). 

MR. WALL: Iidicatinq the defendant Codelia. 

Q Of the three, who were the others? 

A The one wio Ls here with a plaid jacket 

(indicating). 

q Which plaid jacket? 






T 
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When I was there I was told, 
n This is after p .ckin< them out? 

A Yes. 

MR. WALL: May I ask Mr. Kaplan not lead the 

witness at this point? 

THE COIRT: Yes, don’t lead. 
q So when the thrae men came up to you, can you 

tell us what happened? 

A Well, behind came the men whom I knew from 

ny reference — my reference from nv countrymen, and I knew 
him as the man with i.he cigar. Aid the chief of all these 

oolicemen. together with another policeman. 

They arrived with Gusto Quintanilla and my 

wife handcuffed. 

q Do you see tha* other policeman with the 

chief, the one that came in 'dth the chief, in the court¬ 
room? 

A Yes sir. 

q Please point h-m out. 

A The gentlen;in 'ho ir. in blue here (indicating 

q Indicating Hr. Viera? 

A Yes sir. 

q Who was the mal who you called the chief? 

| 

A Mr. Ecan. 


I 









32a 971 


1 


olate-direet 


2 

0 

Can you descril e hir to us? 


3 

A 

Yes. A tall ran, prey, white hair, straight 


4 

nose. About 

50 odd years, IS years old. TChite, white 


5 

nair. 



6 

0 

Describe what lappenad in the apartment at 


7 

8 

the time? 




Once they ware Lnsid - :, my wife was kicking the 


9 

nan with the 

cigar, Mr. E-fan. An;] T v;ould tell my wife 


10 

"Stay put, woman,” ard than s le said ''Tell these doers to 


11 

take off the 

handcuffs, t. ,iy ire h irting my hand.” 


12 


MR. B PACK LEY: lay I have the last comment? 


13 


THE COURT: The reporter will rend it. 


14 


(Record read.) 


15 

Q 

Then what hiupeicd? 


16 

A 

Then I said pi jase, look, she's a woman. 


17 

Then the ran 

with the cigar: slid, "Coll, have her stay out." 


18 

Q 

Do you underruta ;d English? 


19 

A 

No sir. 


20 

Q 

Was Lie lteniuit .alkii g in Spanish or English? 


21 

A 

The one who :ipo e evt rything was Mr. Code 1 la. 


22 

Q 

What language d d he speak? 


23 

A 

He speacs Sptini h. Mi . Codelia. 


24 

Q 

Point oit the mn whe was speaking Spanish. 


25 

A 

Mr. Cod alia, th> one with the brown suit over 
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there. (Indicating). 

Q He was doircr tie translating for the others, 

is that correct? 

A Yes. 

Q What happened in the apartment? 

A They started to search throughout the apartment, 

look around all the apartment. They took out from in among 
the clothing, my clothes and Quintanilla clothes and some 
clothing that Santante left there. They took out a gun, 

38. And a small bag like that (indicating) with cocaine. 

And two keys for the bank. And they put them on the little 
table for the bar in the apartment. 

Q Who was doing the searching? 

A Well, the ore v/ho searched the most was Mr. 

Codelia. Mr. McCleon, hr. ' iera and all of them. Except 
the man with the cigar. 

Q Where did he stay? 

A He stayed watching at the door because it was 

just one room so he utood there and saw everything. 

Q You say they took out some cocaine and a gun, 

is that correct? 

A Yes, and they put it on the night table. 

Ahd I said "That does not: be Ion j tc us." And 
they got angry. They said, "What do you mean? This is 
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yours because you are in this apartment." 

They continued looking around. Out of the 
night table they took some 10, 11,000 dollars in $100 bills 
And somewhere between $6,500 and $6,900 in $50 bills. Out 
of my pocket they took several bills, 20' s, 5's. They took 
out the money from ray wife's handbag. They took out the 
money from Quintanilla's pockets. And they put everything 
on the bar table. A small table. 

Q Did they segregate the money of the three 

people they had taken out of the pockets or did they put it 
all together? 

A They put it ali together like this (indicating 

everything they put .-.ogether. 

Q With respect to this cocaine or narcotics 

you were talking about, did you have any narcotics in the 
apartment at that tine? 

A No sir. 

Q Did Quintanilla or your wife have any narcotic^ 

in the apartment? 

A No sir. 

Q Do you know where they got the gun and the 

cocaine from? 

A I thought — I told them that they had put 

that there. They didn't accept that. They said I was 
very daring and they EC3roamod at mo. 


i 
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Q When you say they screamed at you, who was 

doing the screaming? 

A Mr. Codelia. 

Q For the most part, w.o was Mr. Codelia 

translating for? 

A W«>11, he translated everything for the chief, 

for Mr. Egan. 

Q Then what happened? 

A Afterwards, I told Mr. Codelia maybe we could 

talk and he said, "What do ycu want to talk about." 


Q Did there come a time before the conversation 

when the iK>ney was counted? 

A Well, the money was counted, yes. 

They counted it. 

Who war; counting the money? 

Mr. Codelia. 

Do vou know approximately how much money was 


Q 

A 

Q 


counted oiit? 


A 

Q 

A 


Yes. 

How much? 

$21,600. 


Q Did there come a time when something else was 

found in the apartment that they brought to your attention? 

a 

A Yes, tie keys to the bank. 
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q What type of keys were they? 

A Two teys v/ith some nunbers that were on then 

that wore for the oox in the bank. 

q Do you know who found the keys? 

A Well, they were all looking around. I can't 

tell you for sure who it was that found then but they put 
then on the table. 

q Was there a conversation at that time with 

respect to the keys? 

A Yes, Mr. Codalia said "How much money do you 

have in the bank?' 

q What did you say? 

A I said I had 30, 40 thousand dollars. 

And then he said, "You are lying, you have 

more money there. 

q How did he say this? 

A "You are lying because you have more money. 

We know you have more money. You have 30, 40, 50, 60, 70, 
80, 90 thousand dollars," he said. 


(Cont'd on next page.) 
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q Now, do you re :all — Withdrawn. 

How did they k low this was a key from the safe 
deposit box? Do you recall? 

A Because they a iked me, and I told them it was the 

key to the bank. That it wai the key to the bank for my wife. 

Q After Mr. Code lia said, "We know you have more 

money," what happened during the course of the conversation? 

A We started to :onverse. And then they said 

or I said, "How much money t) you want me to turn over to you 

for my freedom?" 

Q You 8aid that to them? 

A Because I knew that the money that they had in 

their possession, they were 7 oing to keep. 

And then he said, "You have —" 

MR. WJLL: Excuse me. I am sorry. I move to 
strike what he knew. The conversation is one thing. 

But what he surmises Ls another. 

THE CCURT: Strike it. 

Q What happened *ith respect to the rest of the 

\ 

conversation? 

A So then he sail, "One moment, please. I'm going 

to go and talk to my Chief." 

"To my boss,” he said. 


25 


He went to talt to Mr. Egan, who was at the door 
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of the bathroom, observing ell of the Policemen, all of the 
conversations we were havinc . 

Well, then, wl en he came back, when he came back 
I said, "Well, are we going to leave this at $50,000?" 

And then he Scid, "You have to give me $60,000 
more, and then we c«.n let y< u go free." 

Q Who sj.id that? 

A Mr. Codelia. 

Q Who wi s presert at the conversation? 

A Well, my wife, Zurija, Quintanilla, and all the 

Policemen who were there. 

Q At the conversation between Mr. Codelia and Egan, 

do you know who was present? 

A Mr. McLean, Mi. Veira, and the other one who was 

there at the door. Because the door of the kitchen was here. 
The corridor was heie. And the bathroom door was here. Every¬ 
thing was right theie. 

Q Were they all taking part in the conversation? 

A Yes, sir. 

MR. W£LL: Again, your Honor, I object to the 
leading. The question ought to be. Who took part in th* 
conversation, rathar chan. Were they all taking part in 
the conversation. 

THE CCURT: Ye*. Don't lead. 



t 
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q Then w \at do y ' u recall happening? 

I 

A Well, hr. I'ode in went to speak to Mr. ’ ‘inn. 

They went a little bit iimid * the bathroom to talk .-mo-] tb-i | 

j 

selves, and then when he cam: back, Mr. ‘ odeli- toll m- , • * i 

has to be arrested." 

He said — ask ;d — “Otherwis* aii of r ; !.a\- 

to go, by order of the Ch'Lef." 

"Of tfe Chief," he said. 

q Who sc id? 

A Mr. Ccdelia. 

Q Who wc s preset t when it was said? 

A Well, all the Police Officers wte there “xceot 

for Mr. Egan, who was at thr bathroom door. But they were 

listening to it, an'/way. 

Q This s a cne- room apartment? is that corrects 

A One s .ngle ro« m. Very reduced. 

Q With "aspect to the conversation between years-It 

and Codelia, when he sale t) at somebody had to be arrested 
what was the remainder of t)at conversation if you recall? 

A Well, when he said somebody has to be arrested. 

he said, "He has to be fire ted.” 

Or, h? saic., all of you will have to be arrester 

So thin Qu:.nt nilla said, "Okay, I will be ar- 


25 ; rested. 1 
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So then, Mr. Egan took all the money from the 
night table, put 't into his pockets of his jacket, took the 
gun, opened his belt, placed the gun right here, and put it 


away, 


And then 1 said, ’Out why are you going to put 


in this cocaine which does not telong to us? 1 


And then Jir. Codelia said, "We have to put him 
through with something. But tonorrow you can get him out with 
a $2,000 bail," he said to me. 

0 Well, did the Police Officers know anything 

about your prior arrests 

A Yes. 

Q Was there a conversation about that? 

A Yes. 

Q Do you recall wnen that conversation took place? 

A Yes. Mr. CodeLia said, "You have to appear in 

the Manhattan Court on hovenner 10th. ’ 


of you? 


Was he talking to 'ou, or Quintanilla, or both 


To br h of us, 


Did you have to ap >ear ;.n court on that day? 
Yes. Myself and J isto ouintanilla. 

What, if anything olse happened with respect to 


Codelia and Quintanilla? 


9 
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I 

A Wr11, he was taken under arrest. 

(' Do vov recall under what name? 

A Yes. Under tie name of .Jorge Santanda. 

0 How did that c one about? 

A Because Mr. Cc :lelia handed him some document' 

which he pulled out from hei», from his pocket. And T don't 
know where he got t.l srn from, whether he had "ound then j r. 

Sat canda's clothing. I can't tell where. 

0 What rid he dc with the documents? 

A And he handed them to Quintanilla, and ’■»» sn.d, 

"You appear as Santrnda, Puerto Rican, born in Ponce. And 
he was taken under rrresc, sane District in Brooklyn. And 
then they took him -- Mr. Fc in took him. Mi . Codelia took him, 
and Mr. Viera. 

Q By the way, was Santanda a Puerto Rican, or was 

he Chilean? 

A Chilean. 

THV CCJRT: J :hink this might be an appropriate 
time to take • nro.ik : or a few minutes. Why don’t you 
go out un< stretch, tidies arid Gentlenen. 

(Whereupon, th * jur-' retired from the courtroom. 

(Reces- t.d.irr.. 

MR. ERACKLiS*': Will you work until 6:00 o'. lock, 
your Honor? 
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THE COURT: What time do you require for the 
full direct? 

MR. KAPLAN: I have no idea. Maybe an hour. 
Maybe less. It's hard to say, with the Interpreter. 
THE COURT: All right, there is no rush. 
(Whereupon, the jury entered the courtroom.) 

8 Q Now, you say that they took Justo Quintanilla 

9 out of the apartment; is that correct? 

A Yes. 

Q Who were the Police Officers who took him out 

12 of the apartment? 


13 A Mr. Codelia, Mr. Eg*. and Mr. Viera. 

14 Q What happened to your money? 

15 A Mr. Egan took ny money. And the two men who 

16 left Mr. Codelia and Mr. Viera, they took it and put it into 


17 ! their pockets. 


1 8 Q Did you ever see that money again? 

19 A No, never again. 

20 Q So you remained in the apartment; is that correct? 

21 A Yes. 

22 Q Did anybody stay with you? 

23 | A Yes. My wife and Mr. McLean and Mr. — the ugly 

24 one that I call, Mr. — I can't pronounce that. 

25 Q Well, just for the record, I am going to ask you 
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bed. I slept on the couch. Mr. McLean slept in an armchair. 
And Mr. Wolff slept on the floor with a gun right here on his 


chest. 


Q Did there come a time when somebody was awakened. 

A Yer. The time came at around 5:00 o'clock in 

the morning. Mr. Ccdelia arrived with Mr. Viara. '.ad they 
brought coffee with milk, sandwiches. And they invited every¬ 
body for coffee in a very friendly fashion. And they once 
again searched the apartment. 

Q So now, who do we have in the apartment? 

A We have Mr. Vi»ra, Mr. Codelia, Mr. McLean and 


Mr. Wolff. 


When you say they searched the apartment, did 


they find anything else in the apartment? 

A No. They had llready found everything. 

0 Now, Lieutenant Egan is no longer in the apart¬ 

ment; is that correct? 

A No. He didn't come back to the apartment at all 

And I never saw him again, either. 

Q Can you tell u-* who was in charge in the apart¬ 
ment now that — now that Lieutenant Egan was no longer around 

A Yes. 

Q Who was it? 


Mr. McLean. 
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2 

Q Then what happened? 


3 

A Then they ordered us to make our bags with ah 


4 

our clothing. We packed six, seven bags. At around 7:00- 


5 

o'clock in the morning, more or less — more or less, they 


6 

helped my wife and I to take the suitcases down. They put 


7 

them all into a car. One of the Police Officers drove the car 


8 

left it parked on sone Avenuf in Cueens, put a card on it. 


9 

transferred into ano :her car and they brought us to Manhattan 


10 

here - 


11 

Q Now, before ai: this took place, do you recall 


12 

a phone call being made in ti e apartment? 


13 

A Yes. 


14 

q How did it come about that the phone call was 


15 

made? 


16 

A Mr. Codelia told me that I wanted to talk to 


17 

Mr. Martinez, and that I should ask him for my papers and the 


18 

$5,000 that he was holding for me Mr. Codelia took the phone 

r 

19 

dialed the number. When Mr. Martinez was already on the phone 

# 

20 

he handed me the telephone so I could talk to Mr. Martinez. 


21 

Q Well, had you nentioned anything about Mr. Marti 


22 

to Mr. Codelia? 


23 

A No. 


24 

Q Did you have a conversation with Martinez on th< 

1 


25 


phor s? 
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A Yes. 

0 Nov, after thf conversation, you go to the car; 

is that correct? 

A Yes. 

Q And you go to Manhattan? 

A Yes, yes. We came to Manhattan. They stopped 

the car in front of the building where Mr. Martinez worked. 

And Mr. Codelia said, "Go ahead into the building. You are 
going to meet Mr. Martinez so that you can take back your 
documents and your money." 

They got out oT the car, Mr. Codelia got out. 

Mr. Viera got out. They went across to the building across 
the way, and they let me go into the building by myself. 

Q Just before you continue — 

A I went around in the building — 

Q Where was your wife at this time? 

A Inside the car with the other Policeman. 

Q Who else was in the car besides your wife? 

A The two Police;ien, who remained in the car with 

my wife. And two Policemen v-ere in front — were looking in 
front of the building when I went into the building where Mr. 
Martinez works. 

Q Let's identify the two Policemen in the car, and 

the two Policemen who were watching you when you went into the 
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o So you vent to the building? 

A Yea. 7 went around inside looking for Mr. 

Martinez. Since he didn't show u->, Mr. Martinez, I went 

across to the front. I talkad to Mr. Codelin. I told 
him Mr. Martinez is net thare. 

Mr. Codelia went to a telephone booth, cabled 


again Mr. Martinez, I assume, and he told me, "Now, go iicrosr, 
go inside because you arc join j to *ind him." 

I crossed again. Mr. Martinez was romina down 
the stairs with a carpet. There >»as a cord across the 
front of it. And he turned c/er a bag with the $5,000 in 
$j bills, ny document? and Jus to Oulntar.il la's . 

0 \vhen vou say your doejments and Mr. Quintanilla' 

what was he doing with vour documents and Mr. OuintanilLa's? 

A We had oiven then to aim so that he could 

arrange again for our immigration card. 

0 What documents ir ight those be? 


passports 


Passporl s and the inurlgrat ion ca’-d. Two 


Do you ) now if they were visible as you ob¬ 


served thin with Mr. Martinez? 


Well, from where they were, no. They coaid 


not be seen. 


So yoai received the $5,00(,; is t'at correct? 
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A Yes. 

0 Do you know if the money was actually in 

change? Did you describe it to us previously? 

^ A No, no, it vas not change, that money. 

Q And you proceeded back to the car? 

A Yes. I went to the car. 

0 Now, to — you got back into the car. Who 

was in the car? 

A There is my wife, Mr. McClean and Mr. Wolf. 

Q The one you defcribed as the ugly one? 

A The ugly one, yes. From there I got into 

the car. Mr. Codelia gets in and Mr. Viera gets in. 

0 Where do you pioceed to? 

THE TN'j’ERPRFTEP: I didn't hear that. 

0 Where did you proceed? 

A From there we vent to the bank. They took 

me to the bank where the money was put away in my wife's 
name. We arrived at the bank door. Mr. Codelia told me 
to tell ray wife to go and withdraw the money. My wife got 
out, went into the bank, withdrew the money, got into the 
car. And I said to her, "Give me the money." 

She gives no, but she doesn't give it all. 

So then I started counting bill by bill and passing them to 
Mr. Codelia. 
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q Before we continue/ do you recall where every 

one was located in the car at this time? 

A Mr. Codelia was at the door. Mr. McClean in 

* 

the middle. Mr. Viera at the wheel. And the ugly one in 

back with myself and my wife. 

MR. BRACKLEY: Your Honor, I am going to ob¬ 
ject to calling the police officer the ugly one. If 
he will just say that it's Detective Wolff or some¬ 
thing like that, but I don’t see why he has to refer 
to hire as that way. 

I object, even though I don't know who Wolff 
is. I oblect to it. 

THE WITNESS: It is that I have a tongue ail¬ 
ment. I can t pronounce that name. 

MR. BRACKLEY: You have to call ~ 

THE COURT: Yon have to use the name in 
Spanish. Give him the translation. 


Wolff? 


THE INTERPRETER: May I refer to him as Mr. 


THE COURT: Yourefer to him as Wolff, and he 


can call him L.obo. 


What happened in the car** 

When I give the money to Mr. Codelia, he was 

Mr. Codelia said, "There 


25 


passing it on to Mr. McCiean. 
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is $30,000 missing here.' 


And I said to my wife, "Give me all of the 
money," I said. 

The total amount of money was $68,000. I 
counted another $30,000 and I gave them to Mr. Codelia. 

Mr. Codelia passes them on to Mr. McClean. 

And I — they leave me with $8,000. 

Mr. Codelia says, "You are very lucky that you 

are keeping some money because we have taken all of the 
money from all of thoChileans that we have found." 
q Then what happened? 

A Then they took me tc the court in Cueens so 

that I can bail out Mr. Santanda Cuintanilla, who was Justo 


Quintanilla. 


(Continued on next page) 
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q no you recall in the car Mr. McClean saying 

something? 

A Yes, surely. He spoke in English to Mr. 

Codelia and I asked him what is he saying. He said he 
wishes you a Merry Christmas with your children in Chile. 
And Mr. McClean slaps my hand like that (indicating), and 
they also told me that I had to leave as soon as Mr. Justo 

Quintanilla got out because Mr. — that I had to leave im- 

* 

mediately for Miami. 

0 They wanted you out of New York; is that 

right? They wanted you to get out of New York? 

A Yes, that ve leave immediately after Justo 

Quintanilla got out. 

q You go to court; is that right? 

A We go to court and the judge setd s bail of 

$5,000 for Jorge Santandn, who war Justo Quintanilla. 


judge? 


Did there come a tine when bail was set by the 


Yes. And since I — since they set the bail 


at $5,00C, I cannot act as bondsman. 

q Let me just ask you the question. When you 

say that you cannot act, were you told this in court? 


Did there come a time when you did something 


t 
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with respect to the bail? 

A Yes. I had to get a lawyer to post the bail 

for Jorge Santanda or Justo Quintanilla. But Mr. Codelia 
says that across the street there are offices with bail 
bondsmen. So I asked him to come with me, to please come 
along with me to go look for one of those bondsmen. 

Q What does he say? 

A He said no. He refused. 

o who was present at this conversation? 

A Mr. McClean. 

0 Just Mr. McClean and Mr. Codelia? 

A Mr. Viera was around, in the side, around the 


court. 


Q So then what happened? 

A Well, since Mr. Codelia didn't want to come 

along, Mr. McClean came along. He came with me to an 
office. We went in and they said no. We went into an¬ 
other office and then the man accepted and charged me $250 
as a commission, a percentage for the bail. 

O Did there come a time when Mr. Quintanilla was 


bailed out? 


Yes. He was released immediately. 

And this was the day after this particular 




incident in Queens; is that correct? 
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A Yea. Yee, during the day. 

q Do you and Quintanilla and your wif-s go out 

by the court house at this point? 

A Yes. I waited for him outaide. when he got 

out of the court, in Queens, I talked to Justo Quintanilla 

and I said — 

MR. BRACKLEY: Objection. 

A (Continuing) The policemen are right there in 

front of the — 

MR. BRACKLEY: Objection. 

THE COURT: Excuse me. Is somebody speaking 
MR. RRACKLEY: I have an objection. Judge, if 

j 

he is talking about a conversation. 

THE COURT: It is very difficult to know who 

is speaking. 

MR. BRACKLEY: Sorry, Judge. 

THE CO^JRT: What is the obj ection? 

MR. BRACKLEY: I believe he is having a con¬ 
versation with Quintanilla outside the pre¬ 
sence of the defendant, Judge. 

Q Was this conversation with the defendants or 

by yourself and Quintanilla? 

A No. With the policemen. 

Whatis said during the course of the corversa- 


Q 
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t ion? 


I told then t tat I war. not going to go to 


4 Miami because I vms not c amiliar. that, r would leave New 

5 York to Argentina and tisn Later on to my own country; but. 

6 by my own means anf to nlease not follow’ me. 

7 Mr. Code1 i a, since it was Mr. Codelia who spoke 

8 \ everything with me said, Fut you are coing to leave today. 

9 I said, well, it’s practice-lly three o'clock in the after- 

10 noon. I don't know w'eth* r I'll be able to. I don t 

j 

11 know whether I’ll he aide 'o get a ticket. 

12 I go to Argentina Airlines to get a ticket but 

I 

13 it was impossible to get. a ticket until the following dav. 

14 Twice the'’ s iid — they repeated to me. But 

15 you are going to leave the country, and I said well, i* I 

16 don't leave today. I'll le ive tomorrow. 

17 j And the foil swing day I left the country, my- 

18 self and Justo Ouintanilla. through Penned'' Airport, under 

19 my own name and Mi. o u intaailla’s name. We traveled by 

20 Argentine Airline* to Bueras Aires and from Buenos Aires 

21 j i traveled by Alitalia to Chile. 

22 O Was that the last time that ”Ou were in the 

2i United States unt .1 yea w<re expelled from Chile? 

24 A Yes, sir. 

25 ,j O Whe i did vo'. come 1 to the United States, when 
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(Due to a misunderstanding, the reporter arrivec 


in the courtroom late.) 

THE COURT: I an sorr/ for the delay, ladies 
and gentlemen. 

The reason we don't proceed without a reporter 
is that you may have so ie questions during your delibei 
aticns and it nay be nenessa ry to read back some of 
the testimony. 

The reporting service is normally quite good 
and prompt, sonetimes tie re are delays. 

Proceed. 

Swear the witness. 

LUIS MARTINEZ, c tiled as a witness on behalf 
of the Government, having been duly sworn by the 
Clerk of the Coart, testified as follows: 

DIRECT EXAMINATION 


3* MR. KAPLAN: 


Mr. Martinez, how old are you, sir? 
32 years old. 

Are you married? 


Yes. 


Do you hive ery children? 


Yes, I do. 


Mr. Mart.nez, arc you presently incarcerated? 


Yes, I an, 
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case. 


of business? 


Are these folders kept in the normal course 


A Yes, they are. 

q I show you what has been previously marked as 

Government's Exhibit 55 in evidence and ask you if *>u can 
identify that document. 

A This is a search warrant acquired by Detective 

Viera for the apartment of Ernie Solomon. 

Q Now, prior to the arrest and search of Ernest 

Solomon's apartment, do you recall what took place in your 
duties as a police officer on October 27, 1971, with respect 
to the Solomon case? 

A Prior to the arresting or executing of the 

search warrant on Ernie Solomon, we had executed other search 
warrants in the apartment of Basil Jones and Philip Denny. 

Q Do you recall the address of that apartment? 

A I believe it was 601 Albany Avenue. 

Q Did there come a time when arrests were made of 

people in 601 Albany Avenue? 

A Yes, sir. 

Q Do you recall the names of those people? 

A Basil Jones, Philip Denny, I believe, and Andre 

Pierre and Raymond Ellington were arrested in that building. 
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Solomon, you and your brother nolle., officers 
A Yea, we did. 

wV „. re tie arrest took place" 
q Do you iecall wr-re 

. minrp at ’'idwood Lounqe, '-t 
A The arrest took olace 

i* located on Albany hvenue. 

q Is that a bar? 

A That is a bar. 

q do you recall where Mr. Solomon w is taken ifter 

his arrest at the Midwood Par? 

. . , n tc 601 Albany. Basil .Tones 

A First he was taken tc 

apartment, and awards be mas taken over to hU - — 

ment at 91 Ocean Parkway. 

Q He was taken to 91 Ocean Parkway, that was 

his apartment? 

A Yes, si r • 

0 was he taken there pursuant to the search 

warrant? 

Yes, sir, he was. 

.■ ficer'i who took him to 91 ocean 

Who were the officer. 


A 

Q 


22 


24 


parkway? 

h Myself. Detective McOlean. Detective Viera, 

Detective Codella, and Sergeant Stefanla. 

0 aid there come i time when a search was made 

of the apartment of hr. Solorn in? 
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A Yes, there was, 4 

Q Who conducted the search? 

A Myself, Detective McClean, Detective Viera, 

Detective Codelia, and Sergeant Stefania. 

0 What if anything was disclosed by the search 

of the apartment? 

A We found an automatic and some United States 

currency. 

Q 
A 
0 
A 

Q 


When you say automatic — 

Automatic pistol. 

You mean a pistol? 

Yes. 

Do you recall ho the currency was found, where 
it was found in? 

A It was a brown — excuse me, it was found in a 

sroall leather case, a black leather case. 

0 Just like a shaving bag or something like that? 

A Yes, one of those shelving bags. 

0 Do you recall who was the police officer who 

found the money? 

A Detective McClean. 

Q Do you recall where in the apartment the money 

was found? 

A In the bedroom. 


\ 
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0 After the money was found, do you recall what 

happened? 

A I remember the super ntendent wrs there, he 

came up through - we called him UP because we broke the 
door in the aoartment. 

Q was there anv reason why you broke the door 

of the apartment? 

A Ernie Solomon disclosed he didn't have the keys 

to the door at the time. 

q What happened? 

A so some money was given to the superintendent 

who fixed the door, and after that we left him, we went bac, 

to the location at 601 Albany Avenue. 

0 DO you recall the incidents that took place 

regarding the money in the apartment? 

A No, I don't. 

Q do you recall seeing any money counted? 

A There was some money counted and some of it - 

some of it was give,, to the superintendent to repair the door. 
q Was there a large sum of money in the bag. 

A Yes, tiere rfas. 

I q do you recall how mu ah, do you have any idea 


how much? 


No, I have no idea how much money. 


% • ’ 





/ 


\ 







0 

A 

0 


63a. 

Martinez-direct 173 

Detec tive Viera? 

Yes, sir. 

How ]ong a period of time did they have this 


conversation? 

A Five, ten minutes the most. 

Q Do you recall if Mr. Solomon was given anything 

at any time? 

A Yes, some of the money that was found in the 

apartment was given back tc Mr. Solomon. 

Q Do you recall how much? 

A No, X have no idea. 

0 Is this in accordance or contrary to the 

police procedure? 


MR. WALL: I will object to that. 

THE COURT: f'n what qrounds? 

MR. WALL: Or the ground, number one, that 
the best evidence wtuld be the police manual. 

THE COURT: ( verruled on that ground. 

MR. WALL: Mi y I ask at this time that the 
jury be instructed i hat inasmuch as Mr. Codelia has 
not been mentioned < s present in this testimony that 
it is not binding uj on him and not relevant as to him, 
at this moment, at least? 


0 


Was Mr. CodeTia in the apartment — 
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Martinez-direct 
MR. KAPLAN: lie is coming up. 

THE CLERK: Mr. Martinez, you are still under 

oath. 

THE WITNESS: Yes, sir. 

THE COURT: Please be seated. 

LUIS MARTINEZ, having been previously sworn, 
continued to testify as follows: 

DIRECT EXAMINATION 
BY MR. KAPLAN (Cont'd): 

Q Mr. Martinez, directing your attention again 

to the incident in Mr. Solomon's apartment, can you tell us 
who was present? 

A Myself, Detective Codelia, Detective McClean, 

Detective Viera and Sergeant Stefania. 

Q And you stated that you observed a conversation: 

is that correct? 

A That is correct. 

Q Who was present at the conversation? 

A Sergeant Stefania, Detective McClean, Detective 

Viera. 

0 Did you happen to overhear any of the conver¬ 

sation? 

A No, str, I die not. 


0 


For how lcr.g i. period of time did you observe 
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the conversation to be taking place? 

A Anywheres between five an<l ten minutes. 

0 Did there come a time when Mr. Solomon was 

removed from the apartment — excuse me — from the apart¬ 
ment by the police officers? 

A Yes. 

0 And was he taken to the precinct? 

A No, we went over to 601 Albany Avenue first. 

Q Did there ccme ? time when he was booked? 

A Yes, sir. he was. 

0 Was this in the early morning hours, moving 

into the morning hours of October 27, 1071? 

A Yes, the following day. 

0 Do you recall if the arrest initially tool? 

place about: one o'clock or two o'cl nek in the morning o* 
October 27th? 

A It was aery late at night, I really can't re¬ 

call. 

0 Late at night or early in the morning; is that 

correct? 

A That is correct. 

0 Can you tell us what if anything else hap?>ened 

wj.th respect to your involvement in this case? 


A 


I made cne of the arrests on it, I arrested 
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Philip Denny myself. 

0 Did there core a time when you met with any 

of the police officers of the team after the arrest was 
made? 


A V7e all went back to the Kings County District 

Attorney's office. 

0 Did there core a time when you had a meeting 

there? 

A Yes, I did. 

0 With whom? 

A Detective McClean. 

Q What if anything harapened at the meeting? 

A D etective Me Cla<H4—handed me. that black leather 

case with some money in it. 


Q How much money? 

A $500 .__ 

Q What if anything did he say? 

A There was nothing said, just the valise was 


given to me. 

0 I show you what hab been marked as Government's 

Exhibit 57 in evidence and ask you if vou can identify these 


documents. 


A This is our property clerk's vouchers made out 

by Detective Codeli.a, of money taken from Ernie Solomon. 
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0 Will you exnlain to the iury# please, what 

vou mean by prooerty clerk's vouchers? 

A This is money that was vouchered with the 

Police Department. 

0 And can yoc tell us how much money was vouch¬ 

ered with the Police Deoartment on this occasion? 

A I believe the total was J/LA25. 

0 Describe the vouchering procedure, if you will 

A Any rronies seized from any narcotic dealers, 

that would have to be vouchered separately; each dollar bill 


serial 
ers in 


number, would be out into the property clerk's vouch- 
different denominations, five, ten, twenty and so on. 

MR. KAPLAIJ: I ask that this document be 
narked for identification. 

THE CLERK: Document marked as Government's 
Exhibit 8 3 for icivmtification. 

(So marked.) 


O 


I show pu ahat. has been marked as Government's 


Exhibit 83 for identification and ask you to identify it. 

A This is a j.P 49 mailed by Detective Codelia 

to the commanding office^ o^ the Narcotics Division. 


0 Is that a 

of business? 

/ 


•ecord kept in the regular course 


A 


Yes. 
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Q Directing yo lr attention specif icailv to 

the night of October 2', 1>71. 

Did there cone a *.ine when you and fellow 
officers institu ted a::ua . surveillance of the premises 
involved in 601 Albany -We me? 

A Yes. 


3 What did vou do? 

A I was pro sen : witl the team. 

We had a cou >le o: locations under surveill¬ 
ance that evening. Wo ha \ search warrants and we were 
prepared to arrest a nuinbe • of people involved in high- 
level narcotic deals. 

3 How -nany oth :r pol Lee officers, other than 

the team, were present ’ 

\ Offhand, IC w »uld say six or eight and then 

as the night went on, more — mere officers arrived. 

3 This was a p etty )>ig case; is that correct? 

A Yes. 

3 Did thero co le a 1 ime when arrests were 

made at 601 Albany Avenue? 

A Yes. 

2 Do y cu recal who was irreste i? 

A Basil Jones 'as ajrested. Ellington and 

another individual were ar estec . And later on a few 
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cro^er people were arrested. 

0 Did there come a tine when an arrest was 

made of one Ernest Solomon? 

A Yes. 

Q Do you recall where the arrest was made? 

h It was made in a bar down the street from 

the apartment building on All any Avenue. 

Q Had a search warrant been obtained with 

respect to the premises of Mr. Solomon? 

A For his residerce, yes. 

Q After he was arrested, where, if you can 

recall, was Mr. Solomon taker? 

A After he was arrested, we — we went back to 

the apartment buildirg at 601 Albany Avenue, after. And 
from here we took Solomon to nis apartment on Eastern 
Parkway. 

Q Was that Eastern Parcway or Ocean Parkway? 

A Excuse me. Dee an Parkway. 

Q When you sa/ you went to Mr. Solomon’s apart¬ 

ment, did you go with other police officers? 

A Yes. 

Q Who were the otrer police officers? 

A Dets. McClean, /iera, Codelia and 

Patrolmen Martinez. 
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0 What happtme 1 when you arrived at Mr. Solomon' 

apartment, if you can recall? 

A We entered tie apartment. I don't — I don't 

remember if Solomon had thu key or if we had to get the 
Super to let us in. 

nca we got in the apartment — oecause I 
remember the Super was there for a short while -- once we 
got in the apartment, »./«» s ;arted searching. 

(continued next page.) 


i 







71 CL 


1 ; 

2pin4 GRnc 

:» i 

■I ! 
5 ! 



12 I 

ia! 

14 

15 i 

16 

17 i| 
II 

18 

19 j| 


20 

21 j 



I 


Stefania - direct 66i 

DIRECT EXAMINATION 
BY MR. KAPLAN: (Cent.) 

Q When you 3ay we started searching, who started 

searching? 

A All the officers were searching, in different 

rooms, different locations. 

Q What, if anything, happened? 

A McClean and Viera got my attention and 

( 

said they had found a snail black leather — looked like 
a toilet ket, wit! a large amount of money in it. 

A gun was found and I don't recall just 
where the gun was found, if it was with the money or if 
it was found in another location. 

Q The^ showed you the money? 

A Yes. 

Q Ther what haopened? 

A We had a conversation with Solomon. 

Q Wher you say "we had a conversation with 

Solomon," who was it, exactly, that had the conversation 
with Solomon? 

A McClean, Viera and myself. 

Martinez and Codelia were nearby. I don't 
know where they were. I don't recall if they were part 


25 


of the conversation, but— 
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q who /as doing the talking in this conversa¬ 

tion? 

A I W ai ta'kin Solomon did some talking. 

McOlean lid some tal'iug aid Viera. "he r our us were 
engaged in-- 

q ;>o 73 u meal . what was said during the course 

of this convercation? 

A well , in 5 uhJtanc<», Solomon wanted to keep 

the money. 

And T toll him., "Wo, we are going to seize 

it." 

And he said lonetiing like, "’Well, you take 

some and I’ll keer some.’’ 

So ve discussed it and decided we’d give him 

some money and each take c share of the money and I said, 

we’d voucher the jemainer. 

q ;)o you recal 1 hov much was given to him? 

A I don’t recall exactly but it was in the 

neighborhood oi maybe eiglt hundred, a thousand dollars. 
Between seven hundred and a thousand. I’d say. 

Q Was it civet back to him in the presence of 

yourself, Viera, McClecn? 

A i - - i den 1 ' recall i <: we gave it to him 


25 


then or if it was give* - t< him iust before we left the 
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i 


apartment. 

0 Do you recall anything else that transpired 

during the course of the conversation or anything that 
you said or that Mr. McClean said or Mr. Viera said or 
Mr. Solomon said? 

A No specifics, no. 

Q But you did give him some money back? 

A Yes. He was given some money that night 

because he said he wanted to pay his rent and I believe 
he left some of it with the superintendent. 

Q Do you recall if the door was smashed in? 

A No, I — I don't think it was. 

As 1 recall, we got in with a key. If 
Solomon didn't have it, I think that’s why the Super was 
there. 

Q When you gave him the money back, was this 

pursuant or contrary to proper police procedure? 

A Contrary. 

Q Ther what did you do? 

A Then we returned to — well, I don’t know 

if we stopped by the apartment but, ultimately, we went 
to the Brooklyn District Attorney's office. 

Q By the way, was the money counted at any 


time in the apartment? 






I* 


1 


i n-t 
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2 ! 

A 

It wasn't al counted in the apartment. 


3 i 

o 

Was some of ,t counted? 


4 ! 

A 

Some was counted. The amount that was left 


5 

with Solomon. 



6 ! 


I don't recall anyone counting the rest of 


7 

the money. 



8 

Q 

Do you recall who had the remainder of the 


9 ! 

money? 



10 1 

A 

I believe Viera held on to the bag with the 


11 | 

money. 



12 

Q 

Did there cone a time when you proceeded to 


’ 13 | 

601 Albany Avenue? 


14 ; 

A 

After wo left that apartment, yes. 


15 

Q 

VThat happened at 691 Albany Avenue? 


16 

A 

There was a large number of police officers 


| 17 

at the scene 

then and I spoke to Capt. O'Brien and the 


| 18 

Commanding Officer of the larcotic Division and we all 


19 

proceeded to 

the Brooklyn District Attorney's office. 


20 

Q 

What hapoene 3 at the Brooklyn District 


21 

Attorney's office? 


22 

A 

We counted o it the noney bat we were going 


23 

to voucher. 



24 


We had already take — I think, as I said. 


25 

[■■IH 

I think Viera was holding the money and the amount that 

|| 

















I 
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3 

4 I 

' 

I 

5 ! 

I 

6 || 

7 1 
8 ! 

9 


we were going to d Lvide w '>s alreadv tskcn out. 

We — 

0 You lave to explain this to the jury: 

How /as it decided that an amount was aoing 
to be taken out and an amount was going to be vouchered? 

7\ We decided t lat in the apartment, /hen we 

gave Solomon a share. 

Q Was there a conversation that took place 


.0 

between yourself, Viera nai McClean? 

11 

A 

Right. 

12 

Q 

What — 

13 ! 

; 

A 

In tne aoartment. 

14 


What was the substance of tne conversation/ 

15 

A 

That wc '/are going to voucher some of the money 

16 ! 

and divide 

some arongst ourselves. 

i 

17 

0 

Do >ou ratal! how much you decided to voucher? 

18 

A 

It v. as approximately $000 , I believe. In 

19 

the neighborhood cf $4000. 

20 

Q 

Do vou recall how much was left after the 

21 

vouchering 

•p 

22 

A 

Ho, because I didn’t see the entire amount 

23 

that we were goinr to divide. 

24 


I uiltimatel} got a share of five to six 

25 

hundred. 

Maybe s«<ven hunt red dollars’ 
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q Do you recall that it was counted by u\y 

particular person in the apartment or separated out at anv 
time? 

A In the — I don’t think we made a total 

count. I don’t recall. It may have been when I wasn't 
present. 

If I was in one fo the other rooms — but I 
don't recall the total nmoun*- being totalled in the 
apartment. 

MR. WALL: I will ask that "May have been" 

be stricken, your Honor. 

THE CORUT: What? 

MR. WALL: That what "May have been" while he 
was not present be stricken. 

THE COURT: Yes . 

MR. WALL: Thank vou. 

(continued next page.) 
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DIRECT EXAMINATION 


BY MR. KAPLAN: (Cont.) 


Q By tne way, lr. Stefania, was this money 

that you appropriated a bribe *-hat Solomon paid you? 


You just had taken the money for yourself? 


Yes. 


correct? 


And the other police officers; is that 


A That is correct. 

Q Do you recall receiving a share of that money 

that was taken and not vouchered? 

A The next morning — this operation went 

through the night and the next morning somewhere in the 
vicinity of the Brooklyn District Attorney's office, 
after we had left, I believe it was Viera handed me my 
share, which came to five or seven hundred dollars. 

Q You have no specific recollection of the 

amount of money? 

Is that correct? 

A No. It — it was in the — roughly that 

amount, five to seven hundred dollars, I remember. 


I direct yoi.r attention to early Novmeber, 


1971 






3 ; 

4 ! 

5 j 

6 ! 

7 

8 
9 

10 

11 

12 i 

13 | 

14 

! 

15 

16 

17 I 

18 

19 i 

20 j 

21 I 

22 

23 

24 

25 
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0 Prior to the time that vou received this $900 

from Mr. McClean ir this cf>se, had you previously r.-reived 
money in cases involving other seizures from narcotics 
dealers? 

A Yes, I did. 

o On how many other occasions? 

A About three or four different occasions. 

0 Were these after money had been seized and 

you received a share of the money; in that correct? 

A That is correct. 

Q I show you Government's Fxhibit 56 in evidence 

and ask you to identify that. 

A This is the arrest report made up by Detective 

Codelia of Ernie Solomon. 

o Now, Mr. Martinez, I direct your attention to 

early November 1971. 

Do you recall working with the same team 
during this period of time? 

A Yes, I do. 

Q Do you recall an investigation being conducted 

with respect to individual:; known as John Crimke and Peter 
Mirabile? 

h Yes, I do. 

0 who was in c targe of tais im estigation? 







(you 


me r.c eel ? 


meneed? 
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Dote :tiv< 

Me lean. 




u*ho 'lse 

ms cerki 

e on 

'hi;* i nvi’Bt igat i»»n 

\ 

'lyse If, ' • 

•te five 

ode.l 

ia anil Detective Viera. 

•j 

Do Vtu re 

:al >hei 

thi s 

investigation con- 

\ 

T d i in 1 1 

ica the 

uesc 

ion . 

9 

Do y du r.- 

•al vhei 

this 

investigation con- 

\ 

*3o, I dor 

t, I cai 

't r 

> all the exact dates. 


MP. <APLc 

i: ’^ay % 

•> ha 

re this book marked 

for 

identif'cat: 

>n. 




If tsere 

.s o oh; 

■>cti 

v.i, can it be marked 


in evidence ? 

mu. 7ALL M: wou! 1 li c«» to 1 >ok at it. 

Tirr; 30UIV lark : fo' identification. 

'IP. v’ALL w ; wou. * li e to nee its relevancy 
TIIF 30UT ;nc o: the reasons the numbers 
are so higt , lac .os and » mtlamen, is, as you have 
seen, that all c r t .e ex! itit» in order to expedite 
the trial, the .> :to nevs beforehand ^ith the cler L 
•net and mar / of -he :e do( unents had the number 
assigned tc ther , a id al: all the attorneys coulu 

look at then in idv .nee. 

THF. 1I.ERN : .oven nent * s Exhibit 84 for 
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191 

identification. 

(So narked.) 

THE COURT: During the deliberations you 

will be entitled to see any of these that you wish 

to see. 

0 Now, Mr. Martinez, I refer your attention 

specifically to the FOD book which has been marked as Govern- 
ment's Exhibit 84 for identification, and concerning the 
dates commencing on or about November 3, 1971, starting 
with page 6 in the FOD book, I will ask you if you were 
assigned to the team which had as its men McClean, Viera 
and Codelia. 

A Yes. 

O Did there coire a time when you arrested Mr. 

Grimke and Mr. Mirabile on November 13, 1971? 

A Yes, we did. 

0 I refer your attention specifically to page 

56, which is Saturday, November 13, 1971, and ask you to 
take a look at teas. five. 

Does that reflect the police officers that 
were working on the case? 

A Yes, it does. 



A 


Who were tney? 

McClean, Viera, Codelia and myself. 




”k. KAPLAN: At this time, your Hone r , . 

will offer the respective pages in evidence. 

THE COURT: £hov.’ it to counsel. 
r 'R. VALE: I have n<-> objection to jape ><>, 
but I don't know as yet the purpose of pace six. 

THE v )lJ' >r - what is the pvirpose of page six? 
mp. KAPIAH: To show that tean was tonether 
on that date and working on that case, as will e 
testified to b'* the witness. 


mr. 

WALL: 

Mo objection. 


THE 

COURT 

It is admitted. 


THE 

CLERK 

rage 5f» is marked as 

(Government's i 

Exhibit 85 

in evidence. 


(So 

marked. 

) 


THE 

COURT: 

Put it on the outside of the book. 

THE 

CLERK: 

Do you want page six 

marked in 

evidence? 




MR. 

KAPLA'I 

: It doesn't make any 

difference, 


just one tab. 

(The tab was placed on the outside of fr>« t P 

book.) 

Mk. KAPLAN: May we have this document marked 

for identification as the STU file? 

TH" CLFR- : Files marked Government ’ c Exhibit 
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86 for identification. 

(So narked.) 

BY MR. KAPLAN: 

Q Mr. tartinez, I ^h :>w you what has been marked 

as Government's FxV ibit 86 for identification and ask you 
if you can identify that particular case folder. 

A Yes, I do. 

0 And x.nder whose name was that case folder? 

A It it; under ry name. 

Q You ;:aid that Detective McClean was in charoe 

of that case; is that correct? 

A Yes, I did. 

Q Can "ou tell us how it came about that you 

were assigned that particular case folder? 

A At this time SIU had decided to qet rid of all 

of what was known .is white shif.ld policemen or detectives 
working in SIU; in othe wo: ds that meant that all patrolmen 
were going to be sent beck to the field, and it was decided 
that I should take the cas< and have an open case in the 
files of SIU when :he t.i an; fers came about so that I would 
be able to stay wi :h the Department under the SIU. 

0 who aade tha*. determination? 

A Detective Me* lean. 

Q Now, you too the case fol or out in your name/ 


l 
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is that correct? 


.3 

A 

Yes, I did. 

4 

t 

Q 

Was rhis the first time you had ever had a 

5 

case folder in you* name? 

6 | 

A 

That is tie ’ ery first time. 

7 ! 

0 

Did there cone a time when an investigation 

8 ' 

was commenced 

regarding Mr. Grimke? 

9 i 

A 

Yes, there was. 

10 ! 

0 

Do yju know 1 'hat if anything was done? 

11 

A 

Excuse me. 

. 2 ! 

0 

What if anything was done with respect to that 

13 ! 

investigation 

? 

14 

A 

There was an illegal wiretap installed at the 

15 ; 

Grimke residence. 

16 ! 


THE COURT: \t where? 

17 


THE WITNESS: At the Grimke residence. 

18 

Q 

Did there cone a rime when you had a conver- 

19 

sation with other police officers in the team with respect 

20 

to wiretapping? 

21 

A 

Yes. 

22 

0 

With whom diI you have the conversation? 

23 

A 

With all the members of the team. 

24 

0 

Detective Me Clean? 

25 

A 

Detective Me Clean, Detective Viera. 





It 
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And Detectiv» Codelia? 


A That is corr»ct. 

0 Hid Serqe.int Stefania know about this parti¬ 

cular incident? 

A No, sir. 

Q What if anything was said durina the course 

of this conversation by yourself and the other detectives? 

A The only thing that would be discussed was 

whatever was happening curing the course of the day about 
any conversations cominc in on the wire. 

0 Had vou yourself been involved in illegal 

wiretaps prior to "his particular wiretap? 

A Yes, I wa.s 

0 On how many occasions? 

A Approximately three other illegal wiretaps. 

0 Did there core a time when yourself and other 

police officers wert to install wiretapping equipment at 
the Grimke residence? 

A Yes, we did. 


officers? 


Who was the other police officer or police 


At the Grimke location it was installed by 


myself and Detective Cadglit, 


MR. KAPLAN: r ask that these pictures be 







I 1 
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marked for identification. Mark them as A, D, C and 


THE COURT: Mark them individually? 

MR. KAPLAN: B, C, yes. 

THE CLERK: line photos marked as Government's 
Exhibits 87, 87-A through 87-H, inclusive, for 
identification. 


(So narked.) 


BY MR. KAPLAN: 

0 Mr. ^rtinez, I show you what has been marked 

as Government's Exhibit 87 for identification and ask you 
if that is a fair and accurate representation of the front 
entrance to the Grimke residence. 

A Yes, it does look like it. 

Q Another picture marked Government's Exhibit 

87-A for identification, and I ask you if that is a fair and 
accurate representation of the residence. 

A Yes, it is. 

0 And Covernment's Exhibit 87-B for identification; 

I ask you if that is a fair and accurate representation of 
the stairs leading to the tack of the residence. 

A Yes, it is. 

Q Government's Exhibit 87-C for identification, 

I 

I ask you if that is a fair and accurate representation of 





1 
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the courtyard in back of tie apartment house. 

A Yes, it is. 

0 87-D for identification, I ask you if that is 

a fair and accurate representation of the stairs leading 
down to a room in the collar. 

A Yes, it is. 

Q 87-E for identification, I ask you if that is 

a fair and accurate representation of a hallway in back of 
the courtyard relative to <. certain room in the back of the 
Grimke residence. 

A Yes, it is. 

Q With respect to Government's Exhibit 87-F and 

87-G, i ask you wh<t those two pictures depict. 

A What was that ? 

0 I ask you «rith respect to those two pictures 

if they are a fair and accurate representation of some pipes 
in a room in the back of the Grimke residence. 

A Yes, they are. 

o And with respect to Government's Exhibit 87-H 

for identification, is that a fair and accurate representa¬ 
tion of a telephone box ;.n the room in back of the Grimke 


residence? 


Yes, it if;. 

MR. KJYPLAl : offer these photos in evidence. 






4 I 


;» 


ti 


8 ; 

. 

10 jl 

11 





13 


14 I 


10 

17 





19 


* 

21 


24 
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MR. \ T ALL: No objection. 

THE COURT: Mark then. 

MR. 3RACKI.EY Can I see those for a second? 

THE COURT: <f course. 

(Mr. BracVle'- looked at the exhibit and handed 
it back to Mr. Kaplan.) 

MR. MAPLAf : I offer it in evidence. 

THE CLERK: Government's Exhibits 87 and 
87-A through 87-1 inclusive, for identification, 
marked in evidence. 

(So narkec.) 

BY MR. KAPLAN: 

0 Now, Mr. Rartinez, I show you the photos just 

marked in evidence and ask you to refer to them and explain 
to the jury exactly how it was that you and Mr. Codelia in¬ 
stalled the illegal wiretaj on the Crimke phone. 

A On photograph 9 is — 

0 87-H. 

A 87-H, it is e picture of a box known as a junc¬ 

tion box, and in this junction box there would be several 
numbers, several telephone numbers appearing on it for the 
apartments in that residence; it aould cover anywheres within 
two to three blocks, there are sets of telephone numbers, 
and for each telephone nomfcer is what is known as one pair 


3 
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5 

6 

7 

8 
9 

10 

11 

12 


199 


designated for it, and by Lhe simple process of elimination, 
usually when a defendant, is. not home, it is very simple to 

pick out which pair belongs to the apartment that you want 
to put the wiretap on. 

0 Now, when yo\ attach the pairs to the telephone 


box, to what was that in tvrn attached? 


A Once you have located the correct pairs, you 

attach to it a portable tape recorder with an automatic 
starter and an automatic shutoff. 

0 Explain to the jury exactly what would hanpen 

with respect to these tape recorders and the automatic 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


starters, what would be the procedure? 

A Once the machine has been installed, as soon 

as the defendant picks up the phone, whether it is incoming 
or outgoing telephone calls the tape recorder would auto¬ 
matically activate itself ard record all conversations. 

0 Now, with resiect to these pictures, Mr. 

Martinez, can you toll us if this was a private residence 

of Mr. Grimke or whether — where was this telephone box, 
where was that located? 

This is located in the rear of his residence 
and in the basement. 

0 Are there o-he-r apartments surrounding his 

apartment? 





4 









\ 
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his afikino question: while the jurv is looking at 
the exhibit!;. 

TITT COURT: V hat? 

MR. HWACKLT’Y: Your Honor, I woul>l have to 
object when the jur\ is lookinq at exhibits, I have 
no objectioi to the jury looking at the exhibits 
durinq a recess or something, but T will object 
while he is askinq questions. 

T1IF. COURT: Is that an inannronriate proce¬ 
dure to which the ot.ier defendants don’t object? 

T dor ‘t like these lane breaks in time. 

V’ill you object to the jurv takinq these 
into the jury roo~>? 

MR. WALL: T vould not. 

THE COURT: A LI right. 

MR. vaLL: Provided, of course, there is no 
discussion es to then. 

THE COURT: Ydu understand that, ladies and 
gentlemen. V/e will io it that way. 

Take them jac c, please. 

MR. fPACKLRY: Excuse me. 

(Kanlan then retrieved the exhibits.) 

BY MR. KAPLAN: 

Now, Mr. Martinez, for how long a period of 


0 
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time did the taoe recorder monitor the conversations that 

took Place in the Grimke residence? 

A Approximately a week to ten days. 


Mr. Grimke? 


And xs this prior to the time that vou arrested 


Yes, it if. 

And vou arre ted Mr. Grimke approximately what 


date, if you recall? 


I believe it was November 13. 


1971? 


A 1971, yes. 

0 now, when you say this was an illegal wiretap, 

were you at the time familiar with the laws governing the 

instituting of wiretaps? 

A Yes, I was. 

n Will you tell us what was required for in¬ 

stitution of a wiretap on any phone anywhere? 

A Usually you would have to have what is known 

as a reliable informant, that is giving you previous cases, 
and once you have him and he gives you information on a 
particular party that is supposed to be dealing in heavy 
narcotic traf fickxng, you can take his credibility into 
court and try and get what is an ex carte order, an order 
which is called a wiretap order. 


4 
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20 2a 


correct? 


You have to file an affidavit; isn't that 


That is correct. 


(Continued o next pane.) 
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2 ! 

Q 

And you get a court order? 


3 

A 

Yes, we do. 


4 i 

i 

1 

Q 

And you get a warrant? 


5 j 

A 

Yes, we do. 


1 

6 j 

Q 

Was tiere any affidavit and court order and 


► 7 

warrant for this wiretap in this case? 


8 

A 

No, there was not. 


9 ! 

Q 

Now, can you tell us on how many occasions. 


10 ' 

if you recall 

the tapes were monitored at the Grimke residenc 

e? 

11 

A 

The tapes vou..d be monitored daily. 


12 1 

Q 

For how long a period of time did you stay at 


13 ! 

the wiretap site to monitor the tapes? 


14 

A 

It dejiends. It could vary in times. It depends 


15 

on what you listen to anc what has been taped, what particular 


16 

conversation. 



17 

Q 

Generally sperking, could you give us an 


18 

approximation 

of how much time would be required listening 


19 

to the tapes? 



20 

A 

Half an hour to 45 minutes. 


21 

Q 

Can you tell us who monitored the tapes other 


22 

than yourself with respect to the Grimke wiretap? 


23 

A 

It would be monitored by myself but we would 


24 

bring the tapes down to the automobile and have a portable 


25 
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2 

tape player and listen to it in the car. 


3 

Q When you say, "we," whom do you mean? 


4 

A All tie members of the team. 


5 

Q Detective McCiean? 


6 

A Yes. 


7 

Q Detective Viera? 


8 

A Yes. 


9 

Q Detective Codulia? 


10 

A Yes. 


11 

Q Did you have discussions with them concerning 


12 

what was on the tapes? 


13 

A Yes. We would always try to determine what they 


14 

are trying to say, calking in riddles or a legit conversation 


.5 

that they had. 


16 

Q Did Mr. McClean, Mr. Viera and Mr. Codelia know. 


17 

at the time, that there was no court order and no warrant for 


18 

this particular wiretap? 


19 

MR. WALL: Objection. 


20 

It ca.;ls for the operation of someone else’s 


21 

mind, your Honor. 


22 

THE COURT: Well, ask him about any conversa¬ 


23 

tions or other indicia. 


24 

Q Did you have any conversations relative to this 


25 

particular wiretap? 

1 
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3 

4 I 

5 

6 

7 
< 

8 I 

9 ! 
10 

11 ! 

12 ! 

13 J 

14 j| 

15 | 

16 

17 

18 

19 

20 II 

21 
22 

23 I! 

24 j 

25 I 


A Yes, we did. 

q Based upon your experience, do you know if 

Detective McClean, Detectiv* Viera and Detective Codelia are 
aware of the requirements with respect to the installation 
of wiretaps? 

A Yes, they are aware. 

Q Based upon your knowledge of this case and 

your conversations with the defendants was there any 
MR. KAPLAN: Withdrawn. 

Q Based upon your knowledge of this case and your 

conversations with the defendants 

MR. LA£ARU£: Objection to conversations with 

the defendants. 

Can we have; a conversation with a particular 
person? Who the conversation was with, where it took ^ 
place and who, if anybody else was present? 

THE COURT: Try to be as specific as you can. 

Q Initially, when this equipment was inst lied 

did you have a conversation with the three defendants? 

A Yes, I did. 

Q And can you tell us the substance of the con¬ 

versation? 

A We would only discuss whatever was on the tapes. 

q 'rior to the installation of the tapes do you 
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recall a conversation which caused you and Mr. Codelia to 
install the equipment? 

A Yes. 

Q What was the substance of that conversation? 

A Well, I was — actually, we discussed that we 

felt that Vito Miraoile was dealing in very hard drugs, tu’.t 
he was one of the main individuals. 


What rf anything was decided after this conver¬ 


sation? 


A It was decidet. to install a wiretap. 

Q At the time, was it clear from the conversation 

that there was no court order, that there were no warrants 

I 

for illegal wiretaps? 

MR. WALL: Objection to the question in its 
present form as calling for a conclusion rather than 
giving the specifics of the conversation. 

THE COURT: Ask him whether a court order or 
any other of these matters were mentioned during the 
conversation - 

Q Was a court order mentioned or an affidavit 

mentioned with respect to installing this equipment? 

A No, there was not. 

Q Do you know if on other occasions ciu* members of 

this team had gotten court orders for wiretaps? 


!. 
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4 

5 ! 

6 j 

** 

l 

8 

9 

10 

11 

12 

13 

14 

^ l 
16 ' 

| 

17 j 

| 

18 i 

19 

20 
21 

22 ! 

23 

24 I 


208 

wiretaps were not entered in the books? 

A No. 

Q Was that the record kept in the normal course 

of business of SIU concerning the legal installations of 

j 

wiretaps? 

A Yes. 

Q Have you had occasion in the past to look throug \ 

this book? 

A Yes, I did. 

q I direct your attention again to look through 

the book and determine whether there was any illegal wiretap 
entered in this boo}: during the regular course of business. 

A We are talking about this — 

Q The Grimke riretap. 

A No, Sir. No, there isn't. 

Q Can you tell us who decided on what occasions 

you were to visit the wiretap site? 

A There was no decision made as to when. it was 

normal that you would visit the locations every day. 

Q On how many occasions would you say that 

Detective McClean, Detective Viera and Detective Codelia 
visited the location? 

A I would have to say daily, also. 

As a result of the information received from the 



25 


Q 






I 

■_> j 

■i 

5 | 

6 j 1 

t ! 

! I 

I 

I 

9 | 

10 (I 

II ; 
12 M 



15 

16 
17 , 


IS 


19 


21 


23 

24 


25 


99 cu 
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wiretaps -- 


MR. K/ PLAN : 


(j Did yc u recei\ * any information from the wiretaps 

A Yes, ve did. 

0 Did you hear conversations between Grimkeand 

other pec.pie that we re trans cribei on the tapes? 

A Yes. 

q What f anythi ng wa 3 done as a result of the 

information you received? 

A A search warrant was obtained. 

Q In the normal course of police business how 

would one obtain a search wc rranti* 

A With a reliable informant, information received 

in the past from th s irloriant and knowing that he is a 
reliable informant. 

q Is an afficav t ret aired? 

A Yes, .t is. 


Q I show you whe t has been marked as Government 

Exhibit 48 in Evidence <srd <■ sk ycu to explain this particular 

document to the members of i he jury. 

MR. W\LL: Ma- I urderstand that this has been 

m irked in Evidence-? 

THE C)URT: T at is what my sneet shows. 

MR. LXZARl-b: At tie tine that was being marked 


I 







4 i 

wos subject o ar^ oljerti ns ve .night have here at 


*; 

trial and I'ti like t( hive an opportunity to see those 


5 ! 

iuems before thei go in be aus« we mace it quite clear 


6 I 

oi the record. 


> 

| 

THE COURT: I you ant to object now, ox course 


8 

you may do so. 


9 j 

11 

Look it tb d< cumer ♦ . 


10 || 

(Document lamed tc defense counsel.) 


l 

11 ; ! 

MR. LvZAUli : I ju£ t want an opportunity when 


12 

t lese things go jr t( knov what we art' dealing with. 


13 

(Paus ?.) 


14 

MR. WILL: I lave ro objection to it. 


15 ' 

THE OURT M . Kai an, I take it you are going 


16 

to go some tune vi th this witness? 


17 1 

1 

mr. :;\pla; . **s. 


18 1 

THE C HJRT I have another case I must hear it 

i 

19 ' 

I 

3:15 so we hive to b eak 1 3:1‘>. Arrange your examine 

i- 

20 j 

tion 30 that it a . an c ppro ^riate >omt. 


21 

MR. KiPLAH ery veil, your Honor. 


22 

THE C HJRT T iere :s no objection. You may 


23 

cjntinue. 


24 

Q Referring to -overi ment Exhibit 411 in Evidence, 


25 

Mr. Martinez, please exp'.aii to v.ne j iry what that document 
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2 1 

is. 





3 ! 

A 

This is supposed tc be an affidavit made out 




4 

and it is 

supposed to be between the informant and tho poison : 




*: 

who the search warrant is. going to be acquired for. 




6 ! 

Q 

In fact, it: in an affidavit for a search 




7 ! 

warrant? 





Q 

A 

Yes. 




9 

Q 

At the premises of Grimke's house in Queens and 




10 ! 

Mirabile' 

s house in Massapeotia? 




11 

A 

That is correct. 




12 

Q 

Can you tell the jury who signed that search 




13 

warrant - 

- excuse mo -- that affidavit? 




u 

A 

There is no signature on here. 




15 

Q 

Well, what name appears on the bottom of the 




16 I 

bottom of 

the affidavit? 




17 

A 

It has no name. 




18 

Q 

Well, at the top of the affidavit, Mr. Martinez, 




19 

there is 

a name. 




20 

A 

Oh, yes. It'.H under my name. 




21 

Q 

Luis Martinez? 




22 

A 

Luis Martinez. 




23 

Q 

In fact, is it fair to say that every document 




24 

in this particular file that, was assigned to you bears your 




25 

name? 

, l 

• 
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Yes, it does. 

Mr. Martinez, can you tell us who prepared this 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


affidavit? 

A Detective McC'ean. 

U Who wis present when the affidavit was prepared? 

A Myself and Detective McClean. 

Q Referring to the affidavit, it states in the 

affidavit that a confidential informant provided that 
information; is that correct? 

A That ls correc t. 

Q Did a confidential informant provide that 

information? 


A No, sir. 


Q 

A 

Q 

informant 

A 


Where did the information come from? 

From the illegal wire. 

In fact, did you meet with a confidential 
with respect to this case? 

No, s.r. 

(Continued on next page.) 
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Martinez-direct 


0 I show you Government's Exhibit 49 in evidence 

and ask you to describe th.it document to the jury. 

THE COURT: if you would like to see any 
of this, just so indicate, on behalf of the de¬ 
fendants. 

A It is a UF 49, stating by me that T had met 

with a reliable informant fo. 2990. 

0 Did ”Ou ever meet at any time with any confi¬ 

dential informant? 


Do ycu know an informant by the name of 2990? 


Did you have any informant when you v<ere em¬ 


ployed at SIU? 


Q Did Detective McClean, Detective Viera and 

Detective Codelia have informants working for them at SIU? 
A Yes. 

0 You never net with any? 


How was this particular memorandum prepared — 


on the basis of what information? 


It states, "Having met with informant No. 2990" 


0 


Can you tell usai what information this was 
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prepared? Tn other words, you say that you never met with 
an informant. Can you tell us if this document, which hears 
your name, was drawn by another member of the team? 

A Yes, it was. 

q By whom? 

A Detective Mc^’lean. 

0 Did there cone a time when a warrant was rotten 

based upon the affidavit? 

A Yes, there was. 

q Did there come a time when Grimke was arrested 

on November 13, 1971? 

A Yes, he was. 

q Who was oresent at the arrest? 

A Myself, Detective Gbdelia, Detective McClean, 

Detective Viera ar.d Sergeant Stefania. 

0 Was Serqeant Stefania aware of what had pre¬ 

ceded with respect to the affidavit and the wiretan? 

A No, sir. 

q I show you Government's Exhibit 50 in evidence 

and I ask you to describe this document to the jury. 

A i This is an arrest report made out by myself, 

Luis Martinez on the arrest of John Grimke. 

n You had ccession to arrest Grimke; is that 


correct? 
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105 cl 


That is correct. 

What if anything was disclosed after a search 


of his premises, after his arrest? 


as manite. 


He was in possession of mixing material known 


What if anything was done after he was arrested 


and the materials were secured? 


A He was driven along with us over to 68 Massa- 

pequa Avenue, the Mirabile residence. 

q When you say "He was driven over" how many 

cars were used in transporting Mr. Grimke to the Mirabile 
residence? 

A Two cars. 

Q Do you recall who owned the two particular 

cars in question or who was driving the two cars? 

A One of the cars was Detective McClean's car 

and in that car war. Detective McClean, Detective Viera, and 
Sergeant Stefania. 

The other car belonged to John Gremke and in 
it were myself. Detective C’odelia and John Grimke. 

0 So you went in two cars? 

A That is correct. 

Q Did there core a time when you arrived at 

Mirabile's residence? 
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A Yes, we did. 

o i)o v ,,u recall if that wan late at nicht. on 

November 13th? 

A Yes, it was * ate at night. 

MR. HALT,: I an ocinq to ohject to leadina 
when we get to area: that may be imoortant. 

0 Oid there cot e a time when the police officers 

together with Griinke arriv'd at Mirabile’s residence? 

A Yes. 

o Do you rec al the address of the residence? 

A 68 Massap*:cru.~ Avenue in Massapequa. 

n Did there coi .e a time when a search warrant 


was executed at th? Mirabi e residence? 

A Yes, there’, ws. 

q Was i search made of the premises? 

A Yes, there wts. 

n Please descr be to th» jury that search that 

was made at the Mirabile residence? 

A We had a sea-ch warrant for the residence and 


one of his cars. 

In his residince the only thinq found was a 

loaded .38 revolver. 

0 Was Mr. Mlraeile home? 

A Yes, he was. 
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0 Do you remember who else was home? 

A Mr. Mirabile s wife, I believe his mother-in- 

law, John Grimke, Mr. Grim'.e's wife and all the members of 
the team. 

O Did there cone a time when a search was made 

of a car? 

A Yes, there was. 

0 Please describe to us th ; circumstances sur¬ 

rounding the search of the car? 

A We asked M r. Mirabile to give us the keys to 

the automobile. 


Q When you say "we asked," who are we talking 

about -- who was present? 

A Detective McClean, Detective Viera, Detective 

Codelia, Sergeant rtefania andnyself. 

0 Who vas in charge of this case so far as the 

operations and telling everybody what to do? 

A Detective McClean. 

0 Tell us what happened. 

A The car was open and he claimed that he did 

not know where the trunk kevs were. So, we told him that 
if he didn't give us the keys we were going to break into 
the trunk. He still stated he didn't know where the keys 
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0 What type of car was this? 

A It was a CadiLlac. I don't know the year. 

He never rroduced the keys to the car so we 
broke the trunk lid and inside the trunk we found a valise 
with some narcotics and soma U.S. currency. 

0 When you say '’some narcotics," do you recall 

what type of narcotics? 

A A few ounces of heroin. 

Q Do you recall how much money was found in the 

briefcase or the attache case? 

A No, I don't. 

Q Who took custody of the attache case containinq 

the money? 

A Detective McClean. 

MR. KAPLAN: I think this might be an appro¬ 
priate time, your Honor. 

THE COURT: We will start at ten o'clock 
Monday morning, ladies and gentlemen. 

Again, I caution you don't read any newsnaoers, 
don't watch the TV news programs or radio, don't 
listen to any radio ind don't discuss this matter 
with anyone. 

Enjoy your weekend and be back promptly at 
ten o'clock Monday. Good night. 


I 
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the documents. 

I 

(Pause.) 

(Mr. Kali is now in the courtroom.) 

THE COURT: Call the witness, please. 

MR. WALL: I apologise, your Honor, for being 

late. 

LUIS MARTINEZ, resumed the stand and further 
testified as follows: 

THE CLERK: Mi. Martinez, you have been 
previously sworn and you are still under oath. 

THE WITNESS: Yes. 

DIRECT EXAMINATION 

BY MR. KAPLAN (Continuing): 

Q Mr. Martinez, when we adjourned on Friday we 

were talking about the search and arrest concerning 
Mr. Mirabile in Massapequa, do you remerber that? 

A Yes. 

MR. KAPLAN: I ask this be marked for 
identification? 

THE CLERK: Document marked as Government's 
Exhibit 88 for identification. 

(So marked.) 

Q I show you what has been marked Government's 

Exhibit 88 for identification and ask you if you can identify 


25 


that document 
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Martinez-direct 

A The arrest was made of — a previous arrest of 

John Gri;. and his wife. 

Q Concerning the 68 Massapequa Avenue address, 

was there an address made at that time? 

A I don't follow. 

Q Concerning Mr. Mirabile, he was arrested, is 

that correct? 

A After the finning of the attache case, yes. 

0 Did tnere c-omc a time when you left the 

premises at 68 Massapequa Avenue? 

A Yes, we did. 

0 Tell us with whom you left. 

A My car, it was myself, Dectective Cordelia 

and the defendant John Grimkie. 

Q When you say your car, was it your own car? 

A No, the car I was in. A rented car belonging 

to John Grimkie. 

Q Who was in the other car? 

MR. LAZARUS: I object to the leading. I 
think he is leading the witness in a substantial area 
I ask that the witness be able to recite what he 
recollects, (uestions are being asked requiring an 
affirmative or negative response. 

THE COURT: I don't believe that the leading 







112 CL 228a 

Martinez-direct 

has been undue but counsel will Unit leading. 

0 Tell us if there was another car? 

A Yes, Detective McClean's car. 


(continued next page) 
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Martinez/direct 
Who was in that car? 


Detective McClean, Viera, Sergeant Stefania, 


and the other defendant Vito Mirabile. 

Q At this point, where did you proceed? 

A At this point, I believe over to the Seventh 

Precinct in Massapequa to try to process the prisoners. 

0 What happened? 

A Upon arrival at the Seventh Precinct we were 

informed by one of the commanding officers there that since 
we had a search warrant — 

MR. LAZARUS: I object to the term we, and we 

know who — 

THE COURT: Try to be specific. 

Q Who was present at the time you were so inform 

A Detective McCxean, Detective Viera, Sergeant 

Stefania, myself and the two defendants. 

g Was Detective Oodelia present? 

A Yes. 

Q Continue. 

A We were informed that since we had a New York 

City search warrant they did not want to make the arrest at 
that precinct. They should be arraigned in New York City. 

Q What if anything did you do? 

A At the time we left the precinct with the 
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Martinez-direct 

2 I show you what has been marked as Government's 

Exhibit 54 in Evidence and ask you to explain that document 
to the jury. 

A This is a Police Department usual report. 

Q Also tnown as usual occurrence report? 

A Yes. 

2 Please explain. 

A A usual occur)ence report is made out, like the 

word says, usual occurrerce in the case of a homicide or 
big narcotics arrest or any narcotics arrest, a copy is auto¬ 
matically forwarded to the officials in the Police Department, 
the Police Commissioner, Police Inspector's office, so that 
they have knowledge of what actually happened in regard to 
any particular case. 

Q Where was this report made out, if you can 

recall? 

A Made out at the 112th Precinct. 

Q What rames are reflected on the report? 

A Sergecnt Stefania, Detective John McClean, 

Raymond Viera, Edward Codelia, Patrolman Luis Martinez. 

Q I show you what has been marked as Government's 

Exhibit 89 for Identification and ask you if you identify 
that document? 

A It is a property clerk's voucher with two pla3ti|c 


I 
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2 

en /elopes, alleged heroir, cne plastic bag alleged marijuana. 


3 

•3 .iow does it cc me atout that such a document 


4 

1 

is prepared? 


5 

A Upon my ssiztre, guns, money, or whatever. 


6 

a property clerk's •'oucher is automatically made. 


7 

Q Is t h, .s document made ir the normal course of 


8 

business? 


9 

A Yes. 


10 

0 Is it the norr al course of the business of the 


11 

Police Department to make ard maintain such a document? 


12 

A Yes. 


13 

ME. KLPLAIi: I offer it in evidence. 


14 

.'IK. LLZARUS: Jo objection. 


15 

AH. W/J1.L: rlo objection. 


16 

7?<i. COURT: Mark it. 


17 

Tin: CI.ERK: Government's Exhibit 39 marked in 


18 

Evidence. 


19 

(So nwrked.) 


20 

Q I shov' you what has been marked as Government’ s 


21 

Exhibit 90 for Identificaticn and ask you if you can identify 


22 

that document. 


23 

A This is a Pali^e Department lab report, analysis 


24 

report. It is forwarded to the arresting officer and tne 


25 

|| 

other copy is forwaided to tie property clerk's off.’.ce. 
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Q Is that document kept in the normal course of 

business of the Police Department? 

A Yes, 3ir. 

Q Is it the nomal course of business to Keep and 

maintain such a document? 

A Yes. 

MR. KAPLAN: I will offer it in evidence. 

MR. BRACKLEY: May I have a voir dire on this 

document? 

Tlir. COURT: Yes. 

VOIR DIRE EXAMINATION 
BY MR. BRACKLEY: 

Q Who was the a ‘eating officer, sir? 

A Myself. 

MR. BRACKLEY: No further questions. 

MR. KAPLAN: t offer it. 

T1IE CLERK: Government's Exhibit 90 for 
Identification received in Evidence. 

(So marked.) 

DIRECT EXAMINATION 

BY MR. KAPLAN (Continuing): 

Q I show you whit has been marked as Government's 

Exhibit 53 in Evidence and aak you if you can identify a 
series of forms. 




6 


1 


Martinez-direct 


lisa 

234 


Yes. This is vouchers of the money vouchered 


in the Mirabile case. 


How much money was vouchered in the Mirabile 


case? 


A (No response.) 

Q Would it refresh your recollection if you referred 

to Government's Exhibit 51 in Evidence regarding how much 
money was vouchered in the Mirabile case? 

A Yes. $9485. 

Q Is Government’s Exhibit 51 in Evidence a 

memorandum regarding the vouchering of that money? 

A Yes, it is. 

Q I show you what has been marked as Government's 

Exhibit 52 in Evidence and ask you what that document is. 

A This is a receipt given to Vito Mirabile of 

the money vouchered or seized from him. 


fols 


(Continued on next page.) 
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Q Is there a f iqnacure purporting to bo Zito 

Mirabile's signature on tl at docunont? 

A Yes, there js. 

0 Ho you recal1 what else happened at the 112 

Precinct, other than the voucherinn of the noney and the 
booking of Mirabile? 

A After the beokinq was made, all the druqs and 

narcotics and everything rise was vouchered, we left the 
precinct. 

Q When you sav 'we left the nrecinct” , whom are 

you referring to? 

A 'tysc-lf, Detective McClean and Sergeant 

Stefania. 

Q In vhat car or cars at that tine did you leave 

the precinct? 

A In Ietectivc McClean's car and John Grinkie's 

automobile. 

0 Did there ccrte a tine when you went to a 

certain place? 

A vie vent back to the location of John hrimkie's 

residence, due to the fact that our own automobiles were 
located at that address. 

Q VTher you say "our own automobiles" whose 

automobiles are yru referrina to? 
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2 36 

I 

A Detective Codelia's car was at that address. 

Sergeant Stefania's and Vi-ara's car. 

0 What happened when vou got to John Grimkie's 

car where the other cars were located? 

A Myself and Detective Codella went to Detective 

Codelia's car. T was riding with him that day. We narked 
John Grimkie's car in front of his residence and we left 
it there with the keys in it and then nyself and Detective 
Codelia nulled up next to dcClean's car. 

Q Wher you say you pulled un alongside 

Detective McClean's car, wnere was it located? 

A Detective McClean'3 car was to my right. I 

was on the passenrer side and Detective Codelia was driving. 

0 Can you tall us w.no was in the Detective 

McClern's car. 

A Detective He Clean and Sergeant Stefania — 

Detective vj_ era ard Detactive McClean. 

Q What happened when you pulled up arong 

side Detective Mcflean's car? 

A Detective McClean pulled down the window and 

he threw a bundle of money into Detective Codelia's car. 

O Wner he threw a bundle of money into Detective 

Codelia's car, whet happen ad after that? 

A Just — he just left and nulled off. 
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Q Did you observe Detective McClean when he 

threw the money into the car? 

A Yes. 

Q Would you describe Detective McClean as you 

observed him when he threw the money into the car? 

% 

A He just left and didn't say anything — didn't 

say anything, just pulled off. 

Q He left? 

A Yes. 

o What, happened between yourself and Detective 

Codelia in the car? 

A I received $300. 

Q Who took custody of the money when it was 

thrown in the car? 

A Detective Codelia. 

Q How was the ooney wrapped? 

A Sine some rubber bands. 

Q Detective Codelia took the money? 

A Yes. 

Q And what happened? 

A He gave me $300. 

q Was there an / remaining money in the bundle? 

A Yes. 


Q 


What did Detect*vn Codelia do with it? 
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A Kept it. 

Q Can you toll us after that where did you go? 

A After that w i drove up to the Bronx to my car 

and from there I went homo and Detective Codelia went hone. 

o When you :5av you drove un to the Bronx, 

Detective Codelia drove up to the Bronx? is that correct? 
That's correct. 

You lived in the Bronx? 

Yes. 



o 'There did he live"’ 

A I s 1 i p, soinew lere. 

p What was ;he next thine that hardened with 

respect to this case? 

A The very nox : day in the nomine I went back 


to the 112 Precinct to oic : un the nrisoners and went 
directly over to the arraimment room at the oueens Countv 
Courthouse. 

Q Fxnlain to tie jury what was your purnoso in 

going to nick up the prLsoiers? What's the procedure that 
is followed? 

A The procedure — the nrisoners were lodged 

overnight at the 312 Precinct, due to the fact that there 
was no court in session at the time. So they were picked u 


the next morning for arraiinnent nurooses at the Queens 
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9 Stefanla - direct 

GABRIEL STE TANIA , callec 

as a witness; herein, having been first duly sworn 
by the Clerk of the Court, was examined and testified 

as follows: 

DIRECT EXAMINATION 

I 

BY MR. KAPLAN: 

Q Mr. Stefaria, how old are you, sir? 

A Fort i . 

Q Are you married? 

A Yes. 

0 Do you have any children? 

A Yes, four. 

q Are you presently incarcerated? 

A Yes. 

q What is the sentence tnat you are serving? 

A Six nonth3. 

Q ire you here on a furlough today 

A Yes. 

q — to the court? 

What was the offense that y>u pled guilty to? 

A Filing a fraudulent income tax return. 

q with respect to the sentence that you got, what 

else other thWi the six months, were the terms of your 
sentence? 


<0 
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Who completed getting the warrant signed? 


121 


A When I got there I met McClean and Viera. And 

later I believe it was out in the field that I met Martinez 
and Codelia. They nay have been there prior to that. I 


don’t know. 

Q Were the warrants signed when jpu got there? 

A Yes. 'We were there a short while. It was 

either signed or ju?t being signed in the courtroom. 

Q Where do you live with respect to the courthouse 

or the DA’s office? 

A Well# about 2 minutes away. 

Q Did yiu drive on that occasion? 

A Yes. I war. in the office when I was called. 

I drove from the office. 

Q When you arri - ed and net Detective McClean and 

Detective Viera, whit is th- next thing that happened? 

A After the — • 'e got the warrants. We went to tl 

vicinity of Grimhie’s house. And that’s where we met Martinez 


and Codelia. 


23 the address. 


Do yoi recall the address of Krimkie’s house? 
Forest Hills »r Ke\/ Gardens. I don't remember 


Is that the f .rst time you have been there? 


Yes. 






*. 7S issa 

Stefa iia -direct 

0 What happened whan you got there? 

A We stayed in i.he e 4a for a while, waiting for 

Grimkie to come hom*. \Jv m'.ght have waited an hour. Two 
hours maybe. I don't recall exactly. 3ut eventually we 
entered the house with the • 'arranta. Grimkie and his wife 
were home. 

Q Do yoi have any recollection of how many cars 

went with you to th 2 Grinki< house? 

A Well, I left • - I think I left ray car near t^e 

Grimkie house. I think 3 e ther left it at the DA's office 
or Crinkle's house. It's oi.ly about five minutes. And we 
had — I believe it was flcC. ean's car. iuid Codelia was in 
his car. And there may be another car. One of the ether men 
might ha - '' had his car there alsc. 

Q When did ycu i eet Codel ia and Martinez? 

A After we get to Grimkie’s house. We were in the 

street, kept the house unclei observation. 

0 Anil they came along; is that correct? 

A Yes. 

Q What did you rext do? 

A As I naid, we waited there for a while and kept 

the house under observation. And ther. we entered the iv u r a. 

Q Was there any particular purpose why you and 

the Sergeant were present at this time? 
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A The procedure was when a searoh warrant waa 

obtained, at that time in the aarootior division# when ths 
men got a searoh warrant, they notified the Sergeant, and 
the Sergeant was supposed to be present when the warrant was 


executed. 


With respect to the arrest and seizure at the 


Grimkie house, please describe what you and the members of 


the team did. 


We searched the house. And all that we found 


was some paraphernalia, narcotics mixing paraphernalia. So 
we took Grimkie and his wife and told them we had another 
warrant to execute. And we took them with us out to Nassau 
County to execute the second one. 

Q Do you recall how many cars you had when you wen 

into Nassau County? 

A Wei?., we -- at least two cars. Might have been 

three. I am not sure. But I was in one car with McClean, and 
Viera and Grimkie. And Martinez and Codelia were in the 


other car. 


Grimkie*s wife was also along? 

I think she was in ths other car. I think. 

Did you leave your car in the area? 

Yeah. I'm not positive if I left it near Grimkii' 


25 


house or the DA's office 
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What is the difference between Griiakie's nouse 


and the DA'3 office' 


Couple of ndlt s, the most. Very close. 

So you orcceet ed tc llassapegua; is that correct? 
Yes. 

By the way, dc you recall the date of this 


r irticular occurrence? 


Uovea er I am not sure of the exact date. 


Novei.iber 17 or 13th 


would it xefrt sh your recollection if we snowed 


you a document? 


Yes. 


14 q I show you Government Exhibit 54 in Evidence 

15 and ask you if that refreshes youi recollection as to what 

16 date — 


(Contmuiiui) •— you proceeded to .lirabile’s 


house. 


Yes. It s ohe night of November 12th, going 


into the 13th. 


The night — late night hours of the 12th and 


the learning of the 13th? 


Yes. 


Did t lore ccxiv* a true w.»en you arrived at 
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Mirabile's house? 

A Yes. 

Q That was in Massapequa; is that correct? 

A That's right. 

Q What did you tio? 

A When we got tiere, we circled the block once. 

And we asked Grimkie if he — excuse uie — asked Grimkie 
if he would go up to the door with us so we could get 
admission to the house without any prcolem, which he did. 

Rang the bell. Sometody answered the door. When they 
saw Grixakie, they oi>ened th* door and we pushed our way in. 
Excuse me. we identified ourselves. 

Q When you say, "we," whom are you talking about? 

A McClean, Viera, Grimkie, myself, and we were 

followed by Martinez, Codelia and Grimkie*s wife. 

Q Once you got inside the house, what if anything 

did you and your fellow officers do? 

A We identified ourselves and told them we had 

a search warrant, and we started searching the premises. 

Q How van the search conducted? 

A Well, we spread out and took different rooms. 

I don't remember who was in what room. But we generally 
covered the whole house. And then eventually we searched the 
car. There was a Cadillac cut front. And tried to get into 
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the trunk. 

Mirablle said he didn't have the key to the trunk. So 
we broke the lock off and tried to get the trunk opened. 

Q When you say, "we broke the trunk open," whom 

are you talking about? 

A McClean, Viera and I _ook turns on it. v^ciean 

was working on it. I tried to help him. Viera gave it a 
shot. It took us 20 minutes, 25 minutes. Maybe a half hour 
to get it open. 

During the search, somebody — we came across a gun 
in the house. And 1 believe that's all we found in the house. 
Q What happened when you opened the trunk? 

A When ve opened the trunk, there was au attache 

case that contained a quantity of narcotics and a large amount 
of money. 

McClean and I called Viera, told him what we found and 
we brought it into the house. 

Q What happened inside the house? 

A Inside the house, we showed it to Mirabile. And 

he stated he didn't know anything about the narcotics, and 

the money was his. It was from his business or his store. 

> \ 

I told him I was going to seize it. 

Q Who was present at this conversation? 

A McClean, Viera and myself. Codelia and Martinez 
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were in the house. They could have been anywhere in the area. 
They could have been present or they could have been in anothe:: 
room. I am not sure exactly where they were. 

So Mirabile claimed that money was his legitimately. 

And I told him I was going to seize it. And then he said he 
had to meet his mortgage. He had a lot of problems at home. 

He wanted to leave some of the money for his wife. 

The money waswrapped in rubber bands and laid flat so 
it would fit in the attache case. So I spoke to McClean and 
Viera, and we decided to give him one package of money. 

Q When you say you spoke to McClean and Viera, 

where did this conversation take place with respect to where 
Mirabile was? Was he privy to this conversation? 

A He was thexe. He was the one that was asking 

if we would leave him seme money. 

Q Like :ir. Soloiton had before? 

A Yes. In fact, first he said something similar 

to, well, you take half and leave me half. 

And I said, "No. I'n going to seize the money." 

Then he said, "Well, I need some money for my wife. 

I'm going to leave "ay wife here. I'm going to be in jail. 

She has to pay rent, she has to buy food. 

I spoke to Mr. McClean the Viera, and we decided to 
leave him one packet of money and we would take one package 
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Q When you say the money, which money? 

! 

A Two batches. The money that is going to be 

voucherad, plus our own share. 

q Were the shares distributed or held? 

A ho, they were held. And I believe it was 

Viera that was holding onto it in the back seat. He might 
have put it in the trunk. But I am pretty sure it was in the 
car with us. 

Q It was Mr. McClean't car, wasn't it? 

A Yes. I am pretty sure it was. | 

So in the other car we had Martinez and Codelia and 
Grirekie. I believe Grinucre's %*ife stayed behind because she 
knew the family. She knev/ Mirabile. 

We went to the Seventh Precinct in Seaford, Nassau 
County. And we intended to book the prisoners there. At least, 
book Mirabile. But when we spoke to the detectives ana they 
said they couldn't book them, it wasn't the proper procedure, 
that as far as they were concernec we had to take them back 
to the County that we had obtained the search warrant in, 
which was Queens County. So we packed everybody up in the sam4 
order, in the same cars, find we proceeded to the 112th Precinct, 
which is the precinct of arraignment in Queens County. We 
got to the 112th Precinct, went upstairs. We vouchered the 
money that we were turning — the share of the money that we 
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for each of us, i.ma ting McC'ean, Vieru, Codelia, Martinet 
and myself. So w*» »opAi;.te« t m moiw . U*v« niutMla 

hts packet- The ro»t tlv • non< y -- 

Q Do yoj recall how much? Did you not count it 

all? 

A Roughly, I'd estimate about close to a thousand 

dollars. Because tie way t ie packages were arranged and our 
final count, it would bo ro ighly a thousand dollars in each 
packet. There were approxi lately 20 packets. 

U How, what hap >ened? 

A We toom aone .hares of the money, one package 

for each one of us. Again, that s ra. self, Mcdueen, Viera, 
Codelia and Martinez. And Z think Visra held the money while 
we went back — when we ief ; the house. The rest of the money 
was kept in the attache cast. The money that was going to 
be turned in and vouchernd, it was kept in the case with the 
narcotics. 

Then we left the hou ie and we went to the Nassau County 
Precinct. I believe it':» t te Seventh Precinct in Seaford 
that covers that area. 

q When you say, "we, 1 who was in each car? 

A McClean to the best of my recollection, there 

was McClean, Viera, mysalf and Girimkie with the money and 


the evidence 
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2 

were .*ning in and the narcotics. And Grimkie and Mirabile 

i 

3 ! 

were booked. 

4 

Q When you say, "we* vouchered the money; we 

5 

vouchered the narcotics," were you all present at the sane 

6 1 

tune? 

7 i 

A Yes. We were all in the interrogation room. 

| 

8 

And as far as I know, all of us helped in counting out the 

9 : 

money. We had to count it: out by denominations listed on 

i 

] 

10 

the property clerk's form. So everybody took a pile and we 

11 i 

started separating it to the various denominations. 

12 

Q I show you what has been marked as Government's 

13 

Exhibit 53 in Evidence. I ask>ou if you can describe that 

14 

document. j 

15 

A This is the property clerk's voucher. And this 

16 

is the procedure that is followed when you voucher currency. 

17 

1 

Hew York City Police Department. It's listed by 

18 

denominations. And then the serial numbers are — of the 

19 

bills, of the various denominations. 

20 

Q Can you tell us how it was determined to 

21 

. 

voucher the amount of money that appears on those voucher 

22 

forms? 

23 

A Well, as I said, we had taken roughly one 

24 

. 

packet for each one of the men present: myself, McClean, 

25 

Viera, Codelia and Martinez. And the remainder of the money — 
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»„,1 we had lift one packet with Hirebile. And the remainder 
„l the money we vomhared. Roughly half I think is what we 
, as compared t* the total amount. 

j I shot/ you wht t has been marked as 51 in 

Evidence. I ask you what ti at form indicates. 

A This .s a rept rt from the Commanding Officer 

of the SIU to tho Comraai.dint Officer of the Narcotics Division, 
stating that money was re iz< d in an arre3t. 

(Continues on next page.) 
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, 2 \ 

»:em3/2 

0 How much money was seized in that arrest? 


:» , 

1 

A $9,485. 


4 

• 

o That was the- money that was vouchered; is that 


5 i 

correct? 


6 

A Yes, that's correct. 


7 

0 With respect to the narcotics, were the narco- 


8 

tics vouchered at that time? 


9 

A Yes. The narcotics were vouchered and a request 


10 

for a laboratory analysis made. And they were left at the 


n 

112th precinct, as the procedure was at that time. Then they 


12 i 

were taken by courier frorr the orerinct to the police labora- 


13 

tory where they are analyzed and tlen brought to the Police 


14 ' 

* 

Property Clerk's office. 


15 

0 I show you what h*s >een narked as Covernemtn 


I 16 

Exhibit 90 in evidence and ask fou to identify that. 


r 17 

A It calls for police laboratory analysis. 


18 ! 

1 don't know. Tils is the result of it. The 


19 1 

i 

| results of the analysis. 


20 

Q I show you what has seen narked as Government 


21 

Exhibit 52 in evidence and ask vou to identify that. 


22 

A This wa3 a nc »ip~ that's signed by Vito Mira- 


23 

bile at the 112th precinct, staging that we seized $9,485 of 


24 

United States currencv. 


25 

0 How did it ccme uhou'; that Mirabile signed a 

1 j 

1 
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I 

receipt for thin money? 

A Because we told hiir that we were leaving him 

one share of the money and we were taking a certain share, 
and we are going to voucher the rest. It was going to be 
vouchered hy the Police Department. 

Q You told him to sign that sheet; isn't that 

true? 


A Yes. 

0 with respect to an appropriation of money from 

drug dealers, was it your procedure bo get a receipt when 
you could? 


A when ^u coulc , yes. 

Q For what purpose? 

A So that if he claimed later on that a larger 

amount was seized, we could show that he signed a receipt for 
the amount that was turned in. 

0 How long did these orocedures take in the 112th? 

A Oh, a couple of hours. Maybe two hours. 

0 Everylody was present? 

A Yes. Not for the entire length of time because 

we left separately. I think Martinez and Codelia left early 
and we finished the processing. Then Me Clean, Viera and I 
drove to a location near where I had parked my car in Forest 


Hills, In Forest Hills-Xaw Cirden area. Wo waited a few 






b«b 



5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 i 

20 
21 
22 


23 


24 


137<t 

3 Stefania-direct 

minutes. While we were theie Viera had brought out the rest 
of the money, the money that we had separated from the money 
that had been vouchered. Ard I counted some of the bills 
and Viera counted the rest vhile McClean was driving. 

0 Then irhat happened? 

A When we got tc the location of near where I 

had left my car, Martinez and Codelia drove up. I believe 
Codelia was driving his car. 

Q Codel-.a was driving his car? 

A Yes. 

0 Martinez was sitting next to him? 

A Yes, in the passenger's seat. 

Q Do you recall where you were located in McClean'is 

car? 

A McClean was driving and I was sitting in the 

passenger's seat, and Viera was in the back seat with the 
money. Viera had given rae cne share of the money. And he 
handed — when Martinez and Codelia drove up, he handed 
McClean their share* of the money. He handed them a sum of 
money. 

Q In one bundle? 

A Yeah. One stack of bills. And when they pulled 

alongside, McClean threw it in the window. 


25 


Q 


Threw it? 
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A Threw it into Codelia'a car. It was loose, 

lc flurried around. 

0 Did von oMer **> *tv»thinvj about Detect \ re McClean 

when he did this? 

I 

A He did it kin! of jokingly. Ha laughed when 

he threw it in. 

I — then I hid my share of the money and I 
left. I got out of the car and went to my car. 

Q What was vour share of the money? 

A Approximately a thousand dollars. 

Q When you talk about your share, and in all 

these cases, are we talking about basically approximations? 

A Yes. 

0 You don’t inve any specific recollection of the 

exact amount? 

A Not the exact amount, tjo. 

Q You went home that night? 

A Yes. 

0 What is the? next thing that happened with re¬ 

spect to thij case? 

A Well, the next, day — sometime — I guess it 

was around noon or shortly thereafter, I got a phone call 
from Patrolman Martinez. He said that he picked up his 
prisoner and had tried tc arraign him in Oueena weekend court. 
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0 Thi* hti bean previously narked as Government's 

Exhibit 85 in evidence, referring specifically to Wednesday, 
November 17, 1971, can you tell U3 what team you were working 


at that time? 


Number 5. 


With whom? 


Detective McClaan, Detective Viera, Detective 


Codelia, and .myself. 


With respect to page 82, Thursday November 18, 


with whom were you working? 


Detective McClean, Detective Viera, Detective 


Codelia and myself. 


MR. KAPLAN: I ask those two pages be marked in 


evidence. 


THE COURT: They ^.ru deemed marked. 
(Deemed marked in evidence.) 


0 Do you recall around what date you began the 

investigation concerning the Sparza Linquist c a se ? 

A Towards the end of November that year. I can't 

recall the exact date. 

Q I show you Government's Exhibit 61 in evidence 

and ask you if that refreshes your recollection concerning 
what date you commenced investigation in the Sparza Linguist 


case 
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A November 18, 1971. 

Q On or about that date? 

A Yea. 

Q Please explain what has been marked as 

Government's Exhibit 61 in evidence to the jury. 

A This is a UP-49 which states upon receiving 

information, reliable information, that one Sparza Linquist 
is conducting large-scale narcotic in Brooklyn, New York. 

We requested permission to open a case folder. 

Q Is this Sparze Linquist case in the same 

folder as the Grimk.Le-Mirabile case? 

A Yes. 

Q Was it under your name? 

A Yes. 

Q Did you receive reliable information referring 

to Sparza Linquist yourself? 

A No, I didn’t. 

Q I ask you to take a look at Government's 

Exhibit 60 in evidence and ask you what that document 
represents. 

A This is a request from Sergeant Stefania to 

the commanding officer of the Narcotic Division requesting 
for an ex parte order. tn other words, to get a wiretap 


ii 

II 


25 


installed at Sparza Linquist. 
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Q Relative to what address? 

A 2785 <'>cean Paricvay. 

Q Does that document indicate who was working 

on this Sparza Linguist case? 

A Detective Rayirond Viera, John McClean, Edward 

Codelia, and Luis Martinez. 

Q Concerning your investigation, initial 

investigation into the Soarza Linguist case, do you recall 
having a conversation with other raembers of the team? 

A Yes, ve did. «. 

Q Who was present? 

A Hycelf, Detective Codelia, Detective Viera, 

Detective McClean. 

Q What vas the substance of the conversation? 

MR. IAZARUS: I object to the conversation. 

THE COU^T: Or what grounds? 

MR. LAZARUS: ?irst of all, the defendant 
Viera is not named in this count. 

MR. KAPLAN: Ee is named in the conspiracy. 

It is part of the conspiracy. 

MR. LAZARUS: I object because there has been 
no conspiracy shown. There has been no evidence that 
there has been any conspiracy. 

THE COURT: Overruled. 
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there is no connection you may move for a mistrial 
or a severance. 

Proceed, please. 

C Mr. Martinez, you said you had a conversation 

with the othe police officers. Sergeant Stephania was present 
at thi3 conversation? 

A No. 

Q What was the substance of the conversation you 

had with the three of then? 

THE COURT: With whom? 

I 

MR. LAZARUS: I object to the form of the 
question. 

THE COURT: I'm sorry, I didn't hear the 
question. If I hear the question — 

Q What was the substance of the conversation 

that you had with the three defencants? 

MR. LAZARUS: I would like to know what he said 

to who. 

THE COURT: \es. 

Q Do you recall to the best of your recollection 

what was the conversation you had with each of the three 
defendants? 

THE COURT: What was the date and place? 

Q Do you happen to know the date and place? 
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A No. 

Q Do you know approximately on refreshing your 

recollection with the file the date and place? 

A On or about the week of November 18th. 

Q Tell us what was said during the course of the— 

MR. LAZARUS: What year? 

THE COURT: 1971, of course. 

MR. LAZARUS: I didn't hear him say that. 

THE COURT: Could you fix the place? 

Q Do you recall where the conversation took place? 

A At the time, all I remember is it was down at 

the Brooklyn District Attorney's office. Kings County. 

0 Was the McClean team and yourself working out 

of the Brooklyn District Attorney's office? 

A I was assigned to the Brooklyn District 

Attorney's office. 

i 

Q Were they working with the Brooklyn District 

Attorney's office, if you recall? 

A Yes. 

Q With whom, specifically? 

A Assistant District ATtorney Kersey. 



23 !| 

Q What was said during the course of the 

24 

conversation? 

25 ! 


A 


It was just dec:.ded that we should put an 
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ill wire or recording <1* vi <'fl on tt4 Spans Linguist 


r«*siJonc«. 


o 


0 Dio. there com* ,i 11 me vlven yv»v* sb.1 

detectives went to the vicii ity cf Ocean Parkway in Brooklyn? 


6 

7 

8 

9 

10 
11 
12 

13 || 

14 

15 

16 

17 j| 

18 I 

I ( 

| 

19 i| 

20 I 

i 

21 ] 
i 

22 j ! 

23 j 

24 i 


Yes. 


0 With whom cid you co? 

A Detective McC ean, Detective Codelia — excuse 

me. Detective McCle in arc D delie, yes. 

THE OURT: I didn't hear you. 

THE V’tTNEFS : McClean and Codelia. 
q What if ar.yth-ng occurred in the vicinity of 

Ocean Parkway in Brooklyr ? 

A We st »rtec ! to look for a location to place our 

equipment. We went to mme ous buildings in the vicinity. 

0 whom lid you ■ ee when you went to numerous 

buildings in the vicinity? 


We would f.peal to the superintendent of the 


buildings. 

Q 

A 

split up. 

0 

A 


Were /ou t.oge her or did you split up? 

At ti'nes v^c- w»-re together and at times we 


What lappcuied then' 

At this point we went over to the subject s 


2f> 


residence and we feind the pair to the telephone at that 
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• > 

location and 

afterwards it van decided it was too close to 

' 1 

:t 1 

the residence 

anti w« decldsc to go someplace else to look 


4 

for - - try to 

locate a pair at th-s other building. 


5 

Q 

When you say tae subject’s residence — 


6 

A 

2785 Ocean Parkway. 


7 

j 

Q 

Do you recall where you went with respect to 


8 

locating the 

pairs? 


9 

A 

Can you repeat that? 


10 

. 

0 

Do you recall where you went with respect to 


11 

where you went to locate the pair3? 


12 ! 

A 

Adjoining building, 2815. 


13 

Q 

The adjoining ouilding or one of the adjacent 


14 

buildings? v 



15 

A 

An ad;acent building. 


16 

0 

Did there come a title when you had a conversatio 


17 

with the superintendent there? 


18 

A 

Yes, v-e did. 


19 

/ 0 

CAn you tell us the substance of the conversation? 

i 20 

| 

A 

We ashed for permission for a room in the 


2, 

building. It is po;sible ir the basement to place the 


22 

equipment. He told us he hsd an empty apartment. 


23 


MR. W/J.L: I don't know who we are and who us 


24 

is at 

this point. 


25 

Q 

Who was preset t at this conversation? 
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A Myself and Defective Codelia. 

MR. LAZARUf.: I object. I don't know if it is 
offered — I would like ar instruction that it is not 
received as to the defendant Viera. 

THE C1URT: Y< >u are objecting on the ground it 
should not be received against the defendant Viera? 

MR. HAZARDS: I am objecting to the conversation 
that is not in the p:-euence of the defendant Viera, 
yes. 

THE ORJRT: Overruled on the ground that the 
Government's theory is there was a conspiracy 
involving Viera at this time and these conversations 
were in aid and furtherance of that conspiracy and 
during the course of the conspiracy. 

Whether the Government can prove that, we 
await further events. On the basis of my previous 
ruling this ruling is adhered to. 

Q Did there come a time when you secured a 

room in the buildina from the superintendent? 

A Yes, we did. 

Q Do you recall where the room was located? 

A An apartment on the first floor. 

0 Do you recall what apartment? 




25 


A 


I can t recal] the exact, number 
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0 what did you do whan you got to the apartment? 

j 

A We had already located the pairs down in the 

basement. Now we tried to determine how to get a line up to 
the apartment. V*e went up to the apartment and we found an 
empty telephone box where a telephone had been previously 
connected in one of the closets. By merely going down to the 
basement, locating the wires down in the basement, it is 
merely connected to the wires of the subject's pair and it s 
like having an extension on the phone. 

Q What type of equipment did you use in installing 

the wiretap? 

A It is known as a telephone head set and 

au to matic tape recorder and automatic start and shutoff. 

MR. KAPLAN: J ask this equipment be marked for 

identification. 

THE CLERK: Government's Exhibit 96 for 
identification. 

MR. KAPLAN: And this is 97. 

THE CLERK: Government's Exhbit 97 for 
identification. » 

MR. KAPLAN: And this. 

THE CLERK: Government's Exhibit 98 for 
* identification. 

(All so marked for identification.) 
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Exhi bit 97 for inen :i f icati< n r and a box containing some 
wires marked as Govornmcrt' Exhibit 98 for identification. 


8 

9 

10 

11 

12 

13 

14 



I 


17 ' 

i 

18 


19 

20 

21 

22 ! 

23 

24 


I ask y~u if • ou c?n identify this equipment? 

A The o:ie oi th« left is a Tashiba tape recorder 

belonging to Detect .ve Code.ia. Thi3 is a Sony (indicating). 
Q Give :<>e tic nrmbers, please, when you describe 

then. 

THE v CTNEfS: No. 96, your Honor — 

THE COURT. B« longed to who? 

THE 5 : Detective Codelia. 

The Son/ t<pe recorder. No. 97, is a tape 
recorder bel >rqini' t' me, myself. 

(cont Lr-'iec ne:.t pace) 


25 




IP : Lr 
)/2 am 


I 


3 

4 




I 






11 I 

12 | 

13 | 

14 

15 1 
16 


17 


18 ! 

19 

20 

21 i 

22 
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Q Art? there an > arhinqs on it indicatinq it 

belonqs to you? 

•\ Thera was a tire /hen I had my initials on it. 

’/'non I started usin i it fc r ill»gal purposes, I made the 
marking look like nothiig. 

but they ver ; ny initials. 

0 What is hvem ,, en: , s Exhibit 98 for identifi¬ 

cation? 

A This is n a itona :ic start and shut off 

connected to the nachins. 

C Explain it t? the jury, how would it ooerate? 

A Tt ras fnnr </ires, twe wires go directly over 

to the subject nair or tel sphone and the other two qo to 
the tape recorder. 

Q Had y^u previously used this particular 

equipment at any other tir 2 ? 

A Yes. 

0 Witt respect to wnat case or cases? 

A 'lirrbile-Erimkie :ase. 

Q ('em. you tell us i f the se tape recorders are 

batter'' operated ns well f s I'einq at le to be plugged into 
sockets? 

A Yes. 


! 

I 


25 


Q 


V/her. .lid yov u.;e the battery — 






■bar tine:: -d i re c t 


irita.. 


A There wur * tinc;s >/o. would listen to the tapes 

in our own cars and it. >’as necessary to use them, 
t fnv did vou need two? 

A tne for lj. ttenirc . nd ore for recording purpose 

0 On how ran*' occasions, if you can recall, did 

you cone tc- 2315 Ocean Parkway fubsecuent to the installatioi 
of the v. ’ire tannine? 

A T-, e used to go there daily. 

0 '-Thor, you ay v/e , who do you ;aean? 


M vself, Detective '-IcCloan, Detective ,r iera 


and Detective Codelia. 


Q /hen you say Detective hcCloan, who exactly 

went to monitor the ecaunnent? 

A I would monitor th ? equinnent. And theri we 

would all listen to it. .Tu;r: i i case he had a conversation 
in Spanish, I would axnlain to t ion> what was said. 

h 1 'itn whom vould voi no over to 2815 to listen? 

A ..t tiros b/ myself at times with 'Jetective 

Codelia or at tireu with Detective leclean. 

o Did you di .cuss with them the conversations 

that took nlace on the tape? 

A ?.Vs did, yes. 

o You say that the tine recorders were initially 

installed in an apartment on the first floor, is that correct 






R 
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A Yes. 

q f>i<i tnero cone a tine there was a chance made 

with respect tot he apartment on the first floor? 

A Yes, we were informed by the supez'.ntendent 

that the apartment was aoinc to le rented and that we would 
have to vacate the premises. 

j’e had a room for is downstairs in the rear 

' 

of the front entrance. V7e could use that for the equipmentj 
MR. KAPLAN: I ask these pictures be marked 
for identification. 

THE CLERK Batch of photographs marked as 

% I 

Government's Exhibit T> for identification. Placed 
in a white envelope. 

MR. KAPLAN: Should we have these marked in 
series, vour Honor? 

THE COURTi Whatevir would be convenient. Do 
you want to show then Individually? 

*1R. KAPLAN: Yes. 

TIIE COURT: Mark them in a series then. 
q Mr. Martinez, what — while the documents are 

being marked, would you tell us, when legal wiretaps were 
installed, to your knowledae ov vhon were they installed? 

js, T'nev would alwavs oe installed by the Police 

Oeoartment or one of the; District Attorney Offices. 


i 



I 


3 




3 


6 

7 

8 ; 

i 

9 i 

10 


11 

12 


n 

14 


Martinez-direct 

Q Is there a group known as the CIB? 

A Yes. 

Q What i3 t!ft CIO? 

/. Central Irtelliger.ee Bureau. 

Q Would they be the Bureau to install wiretapping 

equipment? 
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A 

0 

was there a 
A 
Q 

5IU members 


Yes. 

With respect to the District Attorney's Office 
District Attorney Squad? 

Yes. 

When there was a laoal wiretao, would the 
install the equionent? 


A 


'lo. 


15 o You said sometine aco there was a changeover 

I 

16 in 3IU during this period of time, do you recall that? 

17 i A Yes. 

(I 

16 Q will you r-leasa ernlain, concerr.ina late 

19 'lovember earlv December 1971, what change overs were 

20 j! experienced with respect to tne teams? 

21 A Well — 


22 MR. LAZARl £>: I object to the form of the 

23 question, your lienor. 

24 THB COURT: On rfhat grounds? 

23 MR. LAZARUS: I don't think it is relevant to 

i 


ll 
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3 J 

4 ! 
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6 

7 
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10 


11 


12 


13 

14 


15 


16 


17 

18 


19 


20 

21 

22 

23 

24 

25 
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:!artmez -direct 

any issue here. 

Tin: COUTY?: Overruled. 

A At the tire all tha patrolmen were transferred 

out of SIU and it was strictly a Detective Unit. And also 
there was a change of all the teams. Different team 
members were olacea in different other teams trying to get 
more or less a first grade detective in charge of every teamj 
Make then all like a supervisor. 

Q Detective Vier switched out of the McClean 

team? 

A Yes. 

Q Detective Viera and Detective McClean were 

both first grade detectives? 

A Yes. 

Q Was he working on a different team? 

A Yes. 

Q You as a jratrolian, were you switched out of 

the SIU? 

A Yes, I was. 

Q 'Where were you assigned? 

A I was assigned to the 47th Squad. 

0 •■There were you working out of? 

A Brooklyn Ldstrict Attorney’s Office team, 

temporary assignment. 









■■ 
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i | 

n Where were the three defendants working? 


:i j 

I 

A At the tire we would all meet practically every 


4 

day at the Brooklyn District Attorney's Office and would 


5 ji 

work out of there. 


6 : 

0 You were r.o longer on the McClean team, is that 



correct? 


8 1 

A That is correct. 


1 ^ 

o "x. Viera was not in the McClean tear, is that 


I 

correct? 


1 n 

A That is correct. 



o Would vou see hies j gentlemen dailv during 


I 13 

tr.is period of time? 


I 


I 14 

A Yes. 


m 

0 Did you have occasion to discuss what was on 


I 16 

the wiretaps during this oeriod if tine? 


1 

A Yes. 

| 

1 

i 

MR. WALL: I object. I ask Mr. Kaplan to 


1 

refrain from leacinc. 


I 20 

THE COURT : Please refrain from leading. 


1 

(Pause.) 


I 

THE CLERK: 18 photograihs marked for 


1 

identification as government's Exhibits 99, 99A 


1 

through 990 for identification, ail inclusive. 


1 

Q Mr . Martinez, I show you these photoqraphs 


1 

11 


Ih 








/ 


J 

1 ! 

2 I 

3 j 

4 - 

5 I 

6 ;! 
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beginning with 99 for identification and ask you if 
that is a feir and accurate representation of the 
front entrance of 2815 ~ 

A Yes. 

Q --Ocean Parkway? 

A Yes. 

O With respect to 99^, 993, please describe 

those. 

A 99A is the sida entrance to the building of 

2315 leading to the rear of toe building. 

On this one it is a walkway leading to the 

front of 2815. 

Q deferring to 993? 

A Yes. 

0 With respect to 991 and 99D, will you please 
describe what those photographs lepict? 

A 99C is a picture showing the entrance 
to the garage of 2815. 

99D is a picture showing the garage and a 
window leadina to the room whore the machines were installed. 1 
Q I ask you to identify 99F. 

A This is a telephono junction box in the gargaga 

of 2815 Ocean Parkway. 

0 Where was the room that the equipment was in 










1 

i ! 


:t 


4 


5 
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2d 

with respect to the telephone junction box? 

A ”ne roor. was practically directly behind it, 

behind the junction box there is a bio cenent wall between 
it. 


i 


6 |j 

1 



9 ! 
10 


11 


Q I show you 9^11 for identification and ask you 

if that is a fair and accurate reoresentation of the room 
where the equionent was. 

A Yes, it locks like it. 

o With respect to 991, is that another picture 

of the room? 


12 

13 j 

11 

14 i 


15 , 



i 


17 ! 
18 ! 

19 


20 




21 

22 


23 ! 

24 

25 | 


A Yes, it is. 

:-TR. KAPLAN: With respect to Government's 
Exhibits 99, 99A, 99B, 99G, 99D, F, H and I, I offer 
thorn in evidence. 

MR. WALL: Wo objection. 

THE CLERK: Government’s Exhibits 99, 99A, 
99B, 99C, 99D, 99F, 99H and 991 for identification 


marked in evidence. 

(Go narked in evidence.) 

n ir. Martinez, besides yourself, is there 

member of the McClean team that .peaks Soanish? 

A Ye3. 

Q v-Rio is that? 

A Detective Codelia. 


another 


I 






7T 





* 




V. 


\ 
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A Yes. 

Q Initially? 

A Yes. 

Q Was anvthing aoout an affidavit or court order 

mentioned? 

A Yes, there was. v '' 

0 With respect to the first wiretap? 

A Wo. 

Q With respect to tha second wiretap, did there 

come a time when it was decided to go for a court order? 

A Yes. 

Q Do you recall the location of the premises 

where the wiretap was ir.stalled on the second? 

A A gracery store on Fifth Avenue in Brooklyn. 

Q Do yor. recall whose grocery store? 

A Sparza's. 

Q Do you recall who installed the equipment in 

the grocery store? 

A Brooklyn District Attorney’s Office, 

o You and the other team members had not? 

A Wo. 

Q With respect to the SIU wiretap record, 47 

in evidence, I ask you to refer specifically to Movember 
1971 and September 1971 to see with respect to the location 
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2718 
of .1 


Martinez-direct ** /ua 

or 2715 Ocean Parkway, if tnere was any wiretap entry 
legal wiretap? 

A :io sir, there wasn't. 

(Cont'd or next page.) 
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With respect to the grocery store, can you 


tell me if there is an entry concerning the legal wiretap 
that you described? 


Yes, there is. 


And with respect to what premises? 


The grocery store. 


Is there a date vher. the order was entered? 


November 26, 1971. 


Do you recall when the equipment was installed 


with respect to the entry of the order? 


time. 


The equipment was installed on or about that 


After the entry cf the order; is that correct? 


Q Did there come a time when you learned that the 

illegal wiretapping equipment had been seized by the Brooklyn 
District Attorney's office? 

A Yes. 

Q Can you tell us what happened? 

A I received a telephcne call at ray residence and 

I was told not to go near the locfction. 


From whom d\d you receive the telephone call? 


Detective Codelia 


Q 


Then what happened? 
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•) 

A 

I was informed not to go near the location of 

3 : 

231S Ocean Parkway due to the fact that the District Attor¬ 

4 

ney's office of Kings County had seized the equipment and 

5 

they were just waiting to see if anybody came up to the 

6 

location. 


7 

Q 

Then what happened? 

8 

A 

There was a meeting set up to meet at the 

9 

Brooklyn DA's 

office and we all went there and we met at 

10 

the DA’s office at this time. 

11 

Q 

With whom was the meeting held? 

12 

A 

Detective Codelia, Detective McClean, Detective 

13 1 

Viera, myself 

and an ADA Marty Hershey? 

14 : 

Q 

Were you present at the meeting with Mr. dersey 

15 

when the conversation was going on? 

16 ! 

A 

No, I wasn't. 

17 1 

I 

Q 

What happened after the meeting? 

1 

A 

I was just informed that there would be no 

19 , 

problem, that 

I did not have to worry about — that I was 

20 

just out of one machine. 

21 

0 

3y whom were you informed? 

22 | 

A 

Detective McClean. j 

23 

Q 

Was Detective Viera present? 

24 

A 

Yes. 

25 1 

Q 

Was Detective Codelia present? 


; 
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j 
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»1 


whether or not this witness is goinq to start — 


2 ! 


whether Mr. Lazar is in in any way - ~ 


:i 

I 


THE COURT: Let Mr. Lazarus handle Mr. Lazarus' 

l 


4 i 


problem. 


5 

| 


MR. LAZARUS: Fxce">t if it prejudices my 


6 i 


client. Judge. 


7 


THE CQUR' 1 ’: Let me hear from him, if you don’t 


8 


mind. I’ve given you your chance for motions. 


9 


MR. BRACXLCY: All riqht. 


10 


THE COURT: I’ll nw hear from Codelia — 


11 


From Viera, I’m sorry. 


12 


MR. LAZARUS: Well, Judge, I would ask for 


13 I 


a mistrial in connection with the defendant Viera, 


14 ; 

1 

1 


simply because I take it rour Honor has ruled 


15 ! 


that the testimony as to these prior acts as it 


16 


now stands would be admissible? 


17 


THE COURT: Certainly, against Viera and 


18 


McClean. 


19 


MR. LAZARUS: Because my position is that 


20 


the — the section you ara referring to is just a 


21 


codification of Malino and I don’t reatly think that 


22 


this testimony fits within any of the exceptions to 


23 


Molino and I would except to it on that or and 


24 


object to it on that ground. 


25 


Now, the other problem is that although I 


4 

hr. ' 

v i % , l 

ir > j i <>'$. £ , 



> 

. . ■ i j 


v 


t 
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1 

did not represent Mrs. Caivo at the time this 


2 j 

incident takes place, and did not represent her 


3 

until many months lator, after there was an indict¬ 


4 

i 

ment, in other words, to the best of my recollection,j 


5 j 

I did not represent her at that time. 

I 


6 

I appeared, I thin':, when they were indicted 


7 

some time in 1970. I think they had retained other 


8 

counsel prior to retaining me. But I did represent 


9 1 

her in the indictment that resulted from this 


10 I 

arrest. 


ii ! 

1 

THE COURT: From this very arrest? 


12 ! 

MR. LAZARUS: Tills very arrest. I represented 


13 

her and her husband, in connection with the indict¬ 


14 

ment in 19 — well, I think it was a '69 indictment 


15 

but they were arraigned in 1970, if I recall, going 


« 

1 

back five or six years — six years. 


17 

But I did represent her and her husband 


18 

in connection with that i idictnent which resulted 


19 

from that arrest. j 

20 

As I say, I did not represent her at the tine 


21 

— at this time. 


22 

THE COURT: That vas in the State Court of 


23 

the indictment? 


24 

MR. LAZARUS: Yes. 


25 

THE COURT: VThat hippenod? 

■ 










1 


2 . 


5 


8 

9 


10 


n 


12 

1 1 

13 ;! 

14 

15 

16 
17 
16 


:i 


19 


II 


20 


21 


23 


24 


2o 
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MB. LAZARUS : fiera was a plea. They took a 
plea. The case did not qo to trial. 

TiiF COURT: Did she discuss this incident 
with you? If you are free to answer that? 

MR. LAZARUS: To tne best of my recollection— j 

THE COURT: Re.rember, you have an attorney- 
client privilac,^. 

MR. LA3ARUS: Yes, Iunderatand that, I under¬ 
stand that. 

THE COURT: It's her privilege, not yours. 

MR. LAZARIS: Ye3, I understand that, too. 

When — when you say it's her privilege, unless 
there is some waiver known to me, I think the privi¬ 
lege would apply as far as I am concerned, too. 

THE COURT: That is right, that is why I’m 
warning you about it. You may not want to answer 
my question because has not, as far as you know, 
wavied her privilege, to keep inviolate what you said 
to her and what she said to you. 

MR. LAZARUS: I ha*e no recollection of this 

’ I 

subiect matter being the subject of any attorney- 
client relationship. 

THE COURT: Would you feel inhibited in 

cross-examining her because she was a client? 

MR. LAZARUS: Well, I — in all candor, I must 
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1 i 
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4 

5 | 

6 

7 
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9 

10 

11 

12 I 

13 I 

14 

15 

16 

17 

18 i 

19 ! 

20 ! 
21 

22 j 

23 

24 

25 
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say that I probably would. 

THE COURT: I thin* we'd better brief this 
point and I'll hear it tomorrow. 

I must say I am more concerned about this 
problem than I ar about the Codelia problem. 

MR. LAZARUS: I would also say that if my 
motion for a mistrial is lenied that I would move 
for a severance. 

THE COURT: Yes, I understand that. 

MR. LAZARUS: A3 to the defendant Viera. 

MR. KAPLAN: I don't understand what possible 
basis the orejudice ia. 

THE COURT: He has to cross-examine her 
vigorously. 

MR. KAPLAN: She' 3 ’>een advised of this, your 
Honor, .'ha certainly understands. 

THE COURT: But he has to now represent his 
present client and he may be cross-examining her 
or failing to cross-examine her because of inhibi¬ 
tions as a result of what he learned then or the 
relationshin he had. I don't know what the answer 
to this problem is. I'm troubled by it. I think 
you'd better both brief it. 

MR. KAPLAN: It's probably a matter of first 
impression, your Honor. I'm certainly sure that we 
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are not going to *ind any Federal cases on this 
particular — 

THr. COURT: why not: 

MR. KAPLAN: I just think it's a rather unique 
problem. 

MR. BRACKLKY: your Honor, the thing ~ 

TTIE COURT: No. I think there are questions 
like this that cone up. Very close to it. I don’t 
know whether exactly this has come up, but I’ve 
seen cases like this myself, read them and seen then 
in the literature. 

MR. WALL: Your Honor, there is an additional 
problem. 

THE COURT: I think there is some Second 
Cirsuit discussion. 

MR. WALL: U. S. v. Bynum, an issue vaguely 
similar to this but there is an additional problem 
created by this and that is that ifthis evidence 
is admissible against Codelia, as I assume it would 
be if your Honor rules against me, then I may have 
to be in the position of calling Mr. Lazarus to the 
stand to ask him whether or not this $20,000 rip-off, 
whether fresh complaint was made about it at a time 
when the lady would have every reason to confide in 
her counsel. 
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THE COURT: That's another problem. 

MR. KAPLAN: Perhaps we — 

THE COURT: „ already told you the fresh 

complaint wasn't made so I am not qoing to allow 
you to call him for a no aood reason. 

MR. WALL: It ougnc to be brought out in some 


way. 


MR. LAZARUS: I'm saying, your Honor, to the 
best of my recollection -- we are talking (about — 
when you say fresh complaint, I say I did not. 

THE COURT: There were previous — there were 
previous attorneys? 

MR. LAZARUS: Well, I did not represent her 
at that time. As to what action any previous attorne 
tooH, I don't knew. I don't know how far. 

THE COURT: They would be the attorneys to 
ask about fresh complaints. I don't think we need 
Lazarus for that point or Mr. Lazarus for that 
pointL I think the otrier problem is more trouble¬ 


v 


some. 


You'd better brief it. I don't know what 


the answer is. 


MR. 3 RACKLEY: Your Honor, the only thing 
that I see and the only rurpose for putting this 


/ 
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witness on i3 for when Mr. Lazarus cross-examines 
her, to say, do you remeiroer I told you all about 
this? 

MR. KAPLAN’: She won't say that. 

MR. BRACKLDY: Then, I dor. 't — 

MR. KAPLAN: I caui assure vou there won't 
be auny embarkssrr.ent to Mr. Lazarus or any other 
attorney in this case concerning that. 

Fverythinc will be done properly and with j 

a sense of propriety and certainly I don't think that 
this attorney-client situation is going to in any 
way violate anybody's constitutional rights of any 
attorney-client privilege. 

I think — I was -- 

THK COURT: Why didn't *rou tell Mr. Lazarus 
about it so he could have at least made a detemina- 
tion about whether he wanted to aet out of the case? 

MR. KAPLAN: Your Joaor — 

MR. LAZARUS: I tall you this, your Honor. 

If I knew at the beginning of this case that this 
woman was going to be a witness here, I might very 
well never have taken — appeared or tried this case. 

MR. KAPLAN: Perhaos we should all take a look 
at that statement that was taken and the date of 
that stateiaent, which is subse<Tuent to trial. 


i 
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THF COURT: What trial? 

MR. K API. At : This zrial. Fubseouent to th« 
coitmenrem«nf of the trial. 

"Hr r ‘OijRT: You've known for a month that 
she night he a witness. 

MR. KARLA": Judge, as vou Vno 1 *’, there are 
a lot of things tnat have happened in this case and 
for me to advise Mr. ha tarns o<* a -- to tell you the 
truth, therfr are a lot of — there have been a lot 
of similar acts and a lot of possible evidence that 
the Government coald present in this case. 

For us to irurn over all our possible evidence 
to the defense is quite an unusual procedure, in 
light of the turnover of '500 material prior to 
trial. 

THE COURT: I know, but this is a snecial 
situation, where a witness had been renresented 
by counsel and coinse". mi"ht have elected to consult 
iwth the client aid deter line whether he wanted 
to continue in th* case. 

MR. KAPLAN: Your onor, sunpose — 

MO. LA"ARU>: 1 ha-e to add something else 
here that corros to me, Ju< ge, and which I think — 
may be more imnor ;ant. 

It is that there was a bail forfeiture 
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concerning her last husband, which I believe is 
or wa 9 still oendina. I did not represent her in 
connection with tlat. 

However, T must sa-" that she did come up to 
talk to mo about that >nd I do know or I believe 
that in some way that this money from this bail 
forfeiture, this issue has not been determined. 

-IIE COUHT: Whnt's that got to do with it? 

(continued next oaqe.) 
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MR. LAZARUS: Well, we're getting into an 


area where probably what she told me was in an 
attorney-client relationship, although I say I never 
represented her in the recovery of the bail for¬ 
feiture . 

MR. KAPLAN: Well, perhaps if she waives the 
privilege when — if she cakes the stand, we don't 
have that problem. 

THE COURT: If she waives the privilege you 
don't have the problem. ’Jut the question is — 

MR. LAZARUS: It doesn't — 

TIIE COURT: Docs she owe you any legal fees? 

MR. LAZARUS: No. 

TIIE COURT: You have no relationship with 
her except that one appearance in that case. 

MR. LAZARUS: Well, she has come to — since 
her husband died, she has seen me from time to time 
when I represented her husband. 

MR. QRACKLIIY: Did she say anything contrary 
to what she is saying now? 

MR. LAZARU.5: The problem is this: It could 
very well be that it's putting me in the position 
where I would have to crous-examine this woman in 
connection with this thing and it puts me in a very 
strange position md — 
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THE COURT: '.’ell, it's only a quarter to six. 

Brief it, and I will see you tomorrow morning. 

MB. BRACKLEY; V’hat time: are wo starting 
tomorrow? 

THE COURT: Well, t’s on for 10-15. If 
I qot a couple of briefs ;n at nine o'clock, I will 
hear argument tomorrow moaning after we hear the 
other witnes3. 

You can get it t.yp< d up, and we will hear the 
other witness until about 11:30 or so and then we will 
have argument and ther. I 1 ill make a decision on it. 

I don't know how C am c-oir.g to decide it. 

mr. BRACKLEY: Can I hold her off until I get 
all the papers? 

THE COURT: Yes. ; e are not going to put her 
on. By the time we h<ve this other witness on and 
we have argument, it v’i 11 be 2:25 before 3he gets on. 

MR. KArLAM; Car we have a representation 
by counsel that she won't be disturbed during the 
interim and that none of the defendants will be made 
known about this »o that we don't have the problem 
of the defendants visiting her or calling her or 
anybodv else calling on hi-r. Since we do have some 
experience in this case with some — some deaths 


25 


and disappearing v/itnerse • — although I aim not 
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attributing that to the defense — I just would -- 

I 

as a sense of her own security and well-being in 

I 

her own state of nind perhaps caution everybody con¬ 
cerned with respect to thet. 

•IP.. BRACXLHY: Except I do know that they have 
a very intimate relationship with McClean and I don't 
know how I can properly gt-t ready for her without him 
making known to me all the material I need, how, 

I need — 

THE COURT: I thin) that is so. I don't see 
how they can — 

MR. KAPLAN: As long as your Honor directs 
counsel and the defendant:; not to discuss this with 
anyone else, not to contact her or do anything in 
any way making this known, especially to her or to 
anyone associated with her, so that she may not feel 
intimidated. 

THE COURT: No. I think you'd better post a 
guard tonight if that's w.iat — 

MR. BRACKLSY: I understand 3he — 

MR. KAPLAN: Well, there are phones, your 
Honor. There are other wiys it can be done. And 
in this case I would just ask — the sensitivities 
of the situation seem co lemand something a little 


more firm til an that. 




! 

I 

i 

. I’ 77 *' ,0 

4 12^8 


1 1 

THE COURT: Well, do you have any reason that 


i 

2 1 

vou or your clients will want to contact her? 


3 ! 

1 

MR. BEACKLIY: Mo. 


1 1 

1 

THE COURT: We11, don't do SO. 


5 

Do you have any reason? 


6 

MR. WALL: lio. 


7 

THE COURT: DOn't do so. 


8 I 

Do you have any reason? 


9 

MR. LAZARUS: Certainly not. 


10 i 

THE COURT: Don’t do SO. 

ii 

i 

MR. BRACKLSY: ’It -S my understanding, your 


12 

Honor — 


13 1 

TIIE COURT: You may discuss this with your 


14 ; 

clients. Your clients are to be instructed not to 


15 

talk to anybody else about it and not to contact her. 


16 

MR. LAZARUS: When you say "brief the situa¬ 


17 

tion,” brief the problem, the question is simply this 


18 

I really don't know whether you are going to find 


19 

anything analogous to this. 


20 

THE COURT: Well, vou can’t tell. 


21 

MR. LAZARUS: Right now — I am not saying 


22 

that I won't, but assuming that I do, I think in 


23 

the context of this c.j ?e, I am now saying that I feel 


24 

that to be placed in a position of cross-examining 



somebody on what is rather in this case an important 


25 
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issue concerning an exhibit that I have here, 
a client that I formerly ^presented, places me 
in -- as an attorney, in almost an intolerable 
position. 

THE COURT: Well, I understand your position. 

See if you can find sane cases or something for me. 

MR. LAZARUS: Yes. 

THE COURT: Your position is quite clear to me. 

MR. KAPLAN: Your lonor, as far as Mrs. Kalvo 
i 3 concerned, she understands what is going on here 
with respect — 

THE COURT: Apparently she is willing to waive 
all Drivileges. 

MR. KAPLAN: Exactly. She has the greatest 
respect for Mr. Lazaru3. She understands that he 
is an attorney and is bound to go after her, so to 
speak, and she appreciates that, and anything that 
Mr. Lazarus knows or wants to in good faith question 
her about — 

MR. LAZARUS: You tee — 

MR. KAPLAN It is no problem with respect 
to her. And certainly the- jury doesn't know about it. 
And it won't come out. So I don’t see really what 
the problem is. 


MR. LAZARUS: 


In ir. all fairness, I must say 
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I am fond of the woman. 

THE COURT: Although that is no' 

MR. KAPLAN: Anc. Mr. Brackley can cross- 
examine because ho certainly will have no problem 
with that. 

MR. LAZARU.U: What concerns rae is this: 

I have a — I've qot a duty to Viera here, and it 
really worries me. 

THE COURT: But yon have to go after it; 
that's all. 

MR. BPACKL-Y: Vou’’ Honor, I think she 
testified — 

THE COURT: Fondness for a witness has never 
inhibited you befare, has it? 

HR. LAZARUS: Well, when I say "fondness," 

I mean it is somebody tha_ I have seen and I know. 

I don't want to say "fondness.' I don't want that 
misinterpreted. It in so. iebod ,r that I saw over the 
course of time, a woman who T know has some children 
ana has problems and 7. felt for her. That's what 
I am -- that's what —* 

THE COURT: I know. But:, remember, we *re 
all orofessionals. We nerer allow our emotions 
to interfere with — 

MR. LAZARU3: T: i: not a question of 







emotions. 
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THE COURT: —activities in the courtroom. 

MR. LAZARU>: It. is not a question of emotion. 
I just don't know whether I can — and I am not 
looking to coo out on anything here. I just don't 
know— It is my duty to Viera which I am now 

concerned with, and that it will be somewhat 
affected. I mean, I am duty bound to defend him 
as vigorously as I car. 

THE COURT: That's right. 

MR. KAPLAN: I think, if anything, 

Mr. Lazarus is in a position — in a better position 
by virtue of his prior representation of Mrs. Calvo 
and not in a worse position. 

THE COURT: Yes. 

MR. KAPLAN: He knows things and -- and the 

i 

privilege is going to be waived. If there are 
certain things that bother him, Mr. 3rackley can 
carry the ball. 

THE COURT: Why don't you brief it, each 
one of you? Mr. Lrackley is representing his client. 
Mr. Lazarus is representing his client. And there 
may well be different appioaches on the cross- 
examination . 

MR. K.AP LAN: I believe, your Honor, that the 
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(The following took place in chambers.) 

2 (Present: Mr. Lazarus, Mr. Wall, Defendant 

3 Viera, Assistant U. S. Attorney Kaplan, and Assistnat 

4 U. S. Attorney Bergman.) 

5 THE COURT: Swear the witness, please. 

6 Do you have a witness? 

7 MR. LAZARUS: Yes. First I would like — So 

8 we know — I would like to renew my motion that was 

9 made yesterday for a severance or mistrial in connec- 

10 tion with the defendant Viera. 

H THE COURT: All rig'it. Swear the witness. 

12 RAMON VIERA, called as a witness, being duly Swo; 

13 by the Clerk of the Court, testified as follows: 

14 DEFENDANT VEERA: Ramon Viera, 64 Stockbridge 

15 Road, Yonkers, New York. 

16 EXAMINATION 


17 BY MR. LAZARUS: 

18 o Mr. Viera, did rt c me to your attention yester-i 

19 day that a person by the name of Jetty Calvo was to be called ! 

I I 

20 |j as a witness by the Government in this case? 

| 

2 1 i A Yes, I was informed. 

22 Q Were you also told chat I had at one time been 

23 ; thw attorney for Betty Calvo and \er husband? 

I 

24 A Yes. I w?.s informe 1 by you. 

25 j Q And that I had represented her in connection with 


4 
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2 

an indictment that concerned the very incident that the Governt- 

3 

ment stated that she was to testify to in this trial. 

4 | 

A Yes. My understanding is that she is to testify! 

5 

to events she claims took place in October of 1971 in which I 

6 j 

arrested this Betty Calve and her husband, Pepi Calvo. 

7 

0 Will you think back to the date you just said. 

: 8 

December, *71? 

9 

A *69. I am sorry. October. 


10 

Q And did I explain to you that having represented 


11 

her — 


12 

KR. KAPLAN: I am going to object to the lead¬ 


13 

ing, your Honor. 


14 

TIIE COURT: No. 


15 

MR. KAPLAN: I don't know who's testifying, Mr. 


16 

Lazarus or Mr. Viera. 


1 17 

MR. LAZARUS: I think it is important. 


18 

THE COURT: Mr. Viera is testifying. Put he 


19 

has to indicate what was said to him. 


20 

MR. KAPLAN: I would like to hear Mr. Viera's 


i 21 

words. 


22 

THE COURT: Go ahead. You may continue. 


23 

Q Did you have a conversation with me last night 


24 

concerning this matter? 


25 

A Yes, I did. 
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2 

Q Was your wife present? 


3 

A Yes, she was. 

I r 

4 

Q Did I tell you that in view of my prior represen 

r 

5 

tation of the proposed witness, Betty Calvo -- 


6 

A Yes. 

i 

1 ) 

7 

Q (continuing/ — and her husband? 

p 

1 

8 

A Yes. 


9 

Q (continuing) — that I felt in all candor — 

; 

10 

: 

A Yes. 


11 

Q (continuing) — that in some — 


12 

You don’t have to answer, ■Yes," just listen to 


13 

me. 


14 

(continuing) - that I felt that in all candor 


15 

that I might in some way be inhibited from representing you to 


16 

the best of my ability because of an inhibition concerning her 


17 | 

testimony in my cross-examination of her. 


18 

A Yes, you did. You rade it emphatically clear 


19 ! 

to me. 


20 

0 Did I — Did I indicate to you during the con- 


21 

versation that had I know that one of your chief accusers woul 

d 

22 

be a person that I had represented on a prior occasion, that 


23 I 

had I known that prior to the start of this trial, that I woul 

d 

24 * 

have withdrawn from the case? 


25 | 

1 

MR. KAPLAN: I'm going to object to this. Again 

• ! 
? 
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2 j 

it seems to me that Mr. Lazarus is testifying, and not 


3 | 

Mr. Viera. 

I 


i 

1 

4 | 

TIIE COURT* Well — 


5 

MR. LAZARUS: I don*t think it makes any differ** 


6 

nnce whether I made a statement. 


7 

MR. KAPLAN: The statement — 


8 

THE COURT: I overrule the objection. 


9 

j 

THE WITNESS* Yea, you did tell me that. 


1° 

Q All right. Now, having consulted with me in 


11 

this matter, and your wife, and having given it some thought 


12 1 

overnight, do you have a feeling or view about the present 


13 1 

situation of my representing or continuing to represent you 


J 

in this case? 


15 

, A Yes. I have a very strong view regarding you 


16 i 

representing me in this matter, particularly since you repre¬ 


17 

sented the person that I had arrested, represented her husbanc 

^ 9 

18 

a person who was my Informant, and that I feel — after what 


! 19 

you told me as to your inhibitions, that I feel I could not 


20 

get accurate and full representation in the courtroom. I 


21 

don't believe I would have the full services of the defense 


: 

22 

attorney. I feel that the questions he would ordinarily ask 


23 

of another witness, he may not ask of this defendant *— of th^s 

24 

potential witness. I feel unhappy with the situation, and in 


25 

reality, I don't know what to do now. 

i 

I 

■■hi BfiS 
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THE COURT: Anything further on direct? 

MR. LAZARUS: No. 

Tin-: COURT: There won't be any necessity for 
cross-exanination. 

Do you have any further witnesses? 

MR. LAZARUS: Ho. 

THE COURT: Do you rest in the hearing? 

MR. LAZARUS: I would like to make a statement 

myself. 

THE COURT: You may. 

- 

MR. LAZARUS: Yes. 

I indicated yesterday, when we discussed this 
matter, before having spoken to Mr. Viera, that had I 
been informed by the Government prior to the start of 
this trial, that I would hive withdrawn from the case. 

I further indicate that the Government knew be¬ 
fore the start of the trial that they were going to call 
Betty Calvo as a witness. And I further state to your 
Honor that th Government knew that I had represented h^r 
on a prior occasion. 

As a matter of fact» there was a situation wher^ 
her husband — in connection with a case in this court, 
the Cirillo case — had be<*n an Informant, and where 
there was a question of hi:; security, and some negotiation 
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1 

were entered into about his being reestablished, and 

2 

things of that nature. It never went through. But 

3 

it was made with a representative of the U. S. Attorney. 

4 

So I don't think there is any question that they knew 

5 

that I had represented her husband, and that I had rept 

6 

resented Mrs. Calvo. 

7 

And I think in the interest of justice I should 

8 

have been notified about that. And as I stated yester- 

9 

day, in all candor, I do think that there may in some 

10 

way be some inhibitions placed on me in connection 

i 

11 

with this entire matter, regardless of any attorney- 

12 

client relationship which may bs waived by Mrs. Calvo. 

13 

THE COURT: All right. 

14 

MR. LAZARUS: I ,«nt to state further that my 

15 

1 

statements to Mr. Viera were made in all candor by me 

16 | 

without any effort in any vay to try and disrupt this 

17 | 

trial, or to try and get out from this trial. They 

18 | 

were made by me in my professional capacity, and I gave 

19 

him my feelings as genuinely as I could. And I ex¬ 

20 

pressed to him the feeling that possibly under the situ¬ 

21 

ation that I might in none way be inhibited. 

22 

THE COURT: I understand. All right. Does the 

23 

Government want to contest any of the statements made? 

24 

MR. KAPLAN: Contest the statements made by 

25 | 

counsel, or the testimony? 
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i ; 

THE COURT: By counsel. 


2 

MR. KAPLAN: I would contest these statements, 


1 

3 ! 

your Honor. With respect to calling Mrs. Calvo as a 


4 I 

witness, that the Government knew that in its direct 


.1 

case that we would call Mrs. Calvo as a witness, I 


6 

personally did not know that until after the jury was 

i 


1 

7 i 

picked, that we would call Mrs. Calvo. 


8 

! 

MR. LAZARUS: I thought you said for a month — 


9 ; 

MR. KAPLAN: I knew for a month about the inci¬ 


10 

dents. But I — I have known for months and months 


ii ! ! 

about many incidences about this case. But we make 


12 || 

decisions, and I only abide by those decisions. We 


13 

didn't realize that Solomon was going to be killed, an<J 

i 

14 ; 

Mirabile was going to disappear. 


15 ! 

With respect to the relationship that Mr. Lazari 

f 8 

16 

now tells us about that is now upsetting him, Mr. 

| 

17 j 

Lazarus has been aware for a long time of the relation¬ 


18 i 

ship that existed between Viera and the Calvos. So I 


19 

mean, he knew that Mr. Calvo was an Informant for Vieri 

1 

20 

a long time ago. 


21 

THE COURT: Did you know? That's the only issu« 

! • 

22 

Did you know that Mr. Lazarus represented Calvo? 


23 

MR. KAPLAN: I knew that he represented Pepi Ca! 

• 

Uvo. 

24 

I was advised. This is not Mrs. Calvo. He represente< 

] ” 

25 

THE COURT: Did you know that he represented Mr: 

31 • 


25 
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Calvo, the witness? 

2 

MR. KAPLAN: At som- point ir time, I did. 

3 ! 

THE COURT: 'Vhen di i vou first discover it? 

4 j 

y.U. KAPLAN: I thin when I spoke to Mrs. Calvo 

5 1 

most recently. 

6 | 

THE COURT: When? 

7 

MR. KAPLAN: The da :e of that statement. I 

8 

couldn't stat“ with certai ity. 

9 i 

THE COURT: Was ,.t ’efore or after the trial 

10 j 

commenced? 

11 I 

| 

MR. KAPLAN: In all honesty, I would say T spok* 

12 

to her twice. One? before the trial commenced, and 

13 i 

1 

once after the trial commenced. And if my recollectio^ 

14 

ser\’°s me, I may have know i before the trial commenced. 

15 : 

THE COURT: T will assume vou did. 

16 

MR. KAPLAN: Ye.*i . 

17 i 

1 

THE COURT: All rig-it. 

18 

The hearing is clos *d. The notion for a sever¬ 

19 

ance is denied. Tip motio . for a mistrial is denied. 

20 

Those ar° the onlv two applications before me. 

21 

'"his witness — 

22 

MR. LAZARUS: Well, 1 have a further applicatior 

23 

THE COURT: May 1 f nishV 

24 

MR. LAZARUS : I tin ;crry. 


25 


THE COURT: If you ont mind 
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This witness, before she testifies, must state 
that she waives completely her attorney-client privi- 
loo#' vin-n-vis Mr. Lizarusj and that she understands, 
and oiver, him full permission to cross-examine vigor¬ 
ously, and to use any information he may have obtained 

durincr the course of his r <*nresentation of her and of 

' 

her husband. 

Under those conditions, I find that there is no 
possible prejudice, even remote. There is no practical, 
reason why this defendant should at all be disadvantaged. 
There is no ethical reasor why this lawyer should not 
use all the information he obtained, aggressively and 
fully. There in ro reasor in any of the cases ~ I 
won't cite them, hut there are many of them in the 
Second Circuit —And th-re is no reason under the Code 
of Professional hrsnonsibilitv why he should be inhib¬ 


ited . 


Tn point of fact, this defendant can only be 


advantacT#»d by these cirnur stances. 

Do you have a further application? 

MR. LAZARUS : V7-11, a question was raised yester¬ 

day about notice concerning the fact that this witness 
was goir.o to he called. 

THE COURT: Yes. 

MR. LAZARUS: I think yesterday, your Honor, we 


4 
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1 i 

had asked for a ruling as to the notice provision in 


2 

connection with this. 


3 

THE COURT: Yes. I said you were going to get 


4 

notice. You got the HSOO Material yesterday, didn't 


5 

you? 


6 

MR. LAZARUS: Yes. 


7 

THE COURT: You are fully aware of the backgrou: 

id 

8 

of the situation — 


9 

MR. LAZARUS: Yes. 


10 

THE COURT: (continuing) — since you represent! 

►d 

11 

the woman. 


12 

MR. LAZARUF: There is no question about that. 


13 

THE COURT: What else do you want? 


14 

MR. LAZARUS: I would further — I would ask 


15 ! 

that the Court -- if you are not granting my motion. 


16 

that you exclude her testimony. 


17 

THE COURT: Denied. 


18 

Any further applications? 


19 

MR. WALL: Your Honor, rather ~ 


20 

TIIE COURT: Excuse ne. One at a time. Do you 


21 

have any further applications? 


22 

MR. LAZARUS: Not at this time, no. 


23 

THE COURT: All rigl t. You are not moving to 


24 

discharge your attorney? 


25 

DEFENDANT VIERA: Financially, I couldn't afford 



% 
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it. 

THE COURT: Well, 1 don't care abo i the reason. 
If you need an attorney appointed by the Court, the 
Court can appoint one and pay for it. All I want to 
know is whether there is a motion to discharge this 
attorney. 

There is nc-ne before me? 

DEFENDANT VIFRA: No. 

THE COURT: Yes? 

MR. WALL; Rather than burden the record now, 
may I simply state chat for the reasons advanced yeste: 
day on th« record with respect to Codelia, I would re¬ 
quest either a severance, vhich is ny primary request, 
or that the witness not be permitted to testify on the 
grounds stated yesterday. 

And failing that, at the very least, the Court 
give to the jury a limiting instruction. 

THE COURT: Write o it the limiting instructions 
that you wish the Court to give. 

MR. WALL: All right. 

THE COURT: I will consider it. 

MR. WALL: Fine. That is without prejudice to 
my position that I am entitled to a severance? 

THE COURT: Of course. 


25 


MR. WALL: Thank you. 
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THE COURT: Are you ready to proceed, 
gentlemen? 

All right, bring in the jury, please. 

Mr. Marshal, keep everybody out while I an 
charging, if you don't mind. Thank you very much. 

Do any of you have to leave during the charge? 
If you do, will you leave now? 

All right, bring in the jury , please. 

(Whereupon, the jury entered the courtroom.) 

THE COURT: Ladies and gentlemen of the jury: 

It is the Court's responsibility to instruct 
you with respect to matters of lev. It is your duty 
as jurors to follow these instructions. It is your 
responsibility — and yours alone — to judge the 
facts in this case. You are the sole judge of the 
facts — not counsel — not I. 

I have no view of the guilt or innocence of 
these defendants. Nothing I have said or done should 
be used by you in inferring innocence or guilt. You 
will decide the case solely on the evidence before you 
and the law. 

The fact that this prosecution is brought in 
the name of the United States doss not entitle the 
Government to any greate" consideration than any other 
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litigant. All pax ties — lovernment and individuals 
— are equal before this Court. All parties are 
entitled to equal consideration. No party is entitxed 
to sympathy or favor. 

An indictment is an accusation in writing. It i 
not evidence of guilt. It is entitled to no weight in 
your judgment of the facts. 

Each defendant has pled not guilty. 

The Government has the burden of proving guilt 
beyond a reasonable doubt with respect to each 
element of the crimes a defendant is charged with 
committing and th:.s burder never .hifts throughout 
the trial. A defendant does not have to prove his 
innocence. He need not svbrait any evidence at all. 

A defendant need not take the witness stand 
and you may draw no inference unfavorable to him 
because he does not testily. You may not consider the 
fact that a defendant did not testify. 

A presumption of innocence remains with a 
defendant throughout the trial and must be considered 
by you in your deliberations. 

A reasonable doubt means a doubt sufficient to 
cause a prudent parson to hesitate to act in the most 
important affairs of h:.s Life. Reasonable doubt may 
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result frcxa the evidence produced or from failure to 
produce evidence. 

Finding an individual to be guilty of 
cosnmitting a felony ancl subjecting him to criminal 
penalties is most serious and you will consider this 
fact in deciding whether you have a reasonable doubt. 
Nevertheless, if at the end of the trial you are 
convinced beyond a reasonable doubt that a defendant 
is guilty of the crime charged, then you should find 
him guilty of that crime. 

It must be established beyond a reasonable 

l‘ 

doubt that a defendant acced willfully and knowingly 
before he may be found guilty of a crime. 

An act is willful and knowing if it is done 
in nationally, deliberately, and voluntarily, with 
the specific intent to accomplish something the law 
forbids — that is to say, with the bad purpose to 
disobey or disregard the law. 

Ar act in not knowing if it is committed 
because of a mistake, carelessness, negligence, 
stupidity, or sone other non-criminal reason. 

The state of mind of a defendant must be 
inferred from the circumntances as revealed by the 


evidence. 
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himself with a criminal venture to defeat the 
constitutional rights of inhabitants? Did he 
participate in it as soroething he wished to bring about 
Did he seek by his actions to Make it succeed? If he 
did, then he is an aider and abettor. 

Whoever aids, abets, counsels, commands, 
induces or procures the coasaission of a crime is 
punishable as a principal. 

One may not willfully and intentionally resiain 
ignorant of a fact important and Material to his 
conduct in order to escape the consequences of the 
criminal law. 

The indictment charges seven distinct counts or 
crimes. You must consider each count separately as 
to each defendant. I will describe the elements which 
must be proved as to each count after reading you the 
count. I have also proper ad a chart for you to take 
into the jury roam listing the counts to assist you 
in your deliberations. And I have prepared a list of 
witnesses and exhibits to help you in the jury room 
should you wish to call for any of this material. 

Count 1 charges as follows: 

Introduction. 

1. John McClean, Ramon Viera and Edward 
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Codelia, the defendants, and Leslie Wolfe, John Egan, 
Luis Martinez, and Gabriel Stefania, named herein as 
co-conspirators but not as defendants, at all times 
relevant herein, were New York City Police Officers 
assigned to the Bureau of Narcotics, Special 
Investigation Unit of the New York City Police 
Department, acting under color of law of the State of 
New York. 

2 . Ernest Solomon and Vito Mirabile, at all 
times relevant herein, were citisens of the United 
States. 

3. Ernest Solomon, Vito Mirabile, Nicodeorus 
Olate Romero, Elba Guzman and Justo Quintanilla, at 
all times relevant herein, were inhabitants of the 
State of New York. 

4. The Fifth and Fourteenth Amendments to 
the Constitution of the United States, at all times 
relevant herein, provided that no person shall be 
deprived of life, liberty and property without due 
process of law. 

Count 1. 

From in or about June 1969, to and including 
the date of the filing of this indictment, in the 
Eastern District of New York and elsewhere, John 
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( 



McClean, Ramon Viera and Edward Codelia, the 



defendants, together with Gabriel Stefania, John Bgan, 


m 4 

Luis Martinez and Leslie Wolfe, named herein as 


B 

co-conspirators but not as defendants, willfully. 


B 

knowingly and unlawfully did combine, conspire. 


B 

confederate and agree together and with each other to 


jfj$3 8 

injure, oppress, threaten and intimidate citizens of 


jigs* 9 

the United States in the free exercise and enjoyment 


B 

of rights and privileges secured to them by the 


Bp ii 

Constitution and laws of the United States in violatio 

n 

B 

of Title 18, United States Code, Section 241 and 


B 

further conspired to subject inhabitants of the 


iU§ 14 

State of Hew York to the deprivation of rights. 


B 

privileges and immunities secured and protected by the 



Constitution and laws of the United States in violatio 

n 


of Title 18, United States Code, Section 242. 


jB 

1. It was part of said conspiracy that 



McClean, Viera and Codelia, the defendants, and Bgan 


=*■ 20 

and Wolfe, named herein as co-conspirators not as 


B| 

defendants, unlawfully, knowingly and unlawfully would 

1 

iga| 22 

use their authority as police officers to take. 


' i tt 23 

abstract and appropriate to themselves approximately 



$81,600 from Hicodemus Olate Romero, Elba Guzman and 



Justo Quintanilla, thereby depriving said individuals 

* • 

1 
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of a right sacurad and protacted by the Fifth and 
Fourtaanth Amendments to the Constitution of the 
United States, nanely, the right not to be deprived 
of property without due process of law. 

2. It was further a part of said conspiracy 
that McClean, Viera and Codelia, the defendants, and 
Egan and Wolfe, mused heroin as co-conspirators but 
not as defendants, willfully, knowingly and 
unlawfully would use theii authority as police 
officers to arras-; the aforesaid Nicodexnus Olate 
Romero and Elba Guzman am hold them in custody at 
65-15 38th Avenue. Queens New York and elsewhere, 
thereby depriving said individuals of a right secured 
by the Fifth and Fourteen Amendments to the 
Constitution of tie United States, namely, the right 
not to be deprived of liberty without due process of 
law. 

3. It was further part of said conspiracy 

I 

that McClean, Viera and Cxlslia, the defendants, and 
Martinez and Stefania, nai ted herein as co-conspirators 
but not as defendants, willfully, knowingly and 
unlawfully would lse thei,- authority as police 
officers to injure, oppress, threaten and intimidate 
Ernest Solomon, by tak.'.ng, extracting and appropriating 


w- 
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to themselves approximately $6,000 from said 
individual, thereby depriving him of the free exercise 
and enjoyment of a right and privilege secured and 
protected by the Fifth and Fourteenth Amendments to 
the Constitution of the United States, namely, the 
right not to be deprived of property without due 
process of law. 

4. It was further a part of said conspiracy 
that NcClean, Vieza and Ccdelia, the defendants, and 
Martinez and Stefenia, named herein as co-conspirators 
but not as defendants, willfully, knowingly and 
unlawfully would use thair authority as police 
officers to injure, oppress, threaten and intimidate 
Vito Mirabile by taking, extracting and appropriating 
to themselves approximately $10,000 from said 
individual, thereby depriving him of the free 
exercise and enjoyment of a right and privilege 
secured and protected by the Fifth and Fourteenth 
Amendments of the Constitution of the United States, 
namely, the right not to be deprived of property 
without due process of law. 

5. It was further a part of said conspiracy 
that the defendants and co-conspirators would conceal 
the existence of the conspiracy and would take steps 
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designed to prevent disclosure of their activities. 

In furtherance of t he conspiracy and to effect 
the objects thereof, tha following overt acts, among 
others, were committed in the Eastern District of New 
York and elsewhere: 

Here are the overt acts charged. 

1. On or about November 19, 1970, defendants ! 
McClean, Viera and Codelia and co-conspirators Egan 
and Wolfe took, extracted and appropriated to them¬ 
selves approximately $21,6)0 from Nicodemua Olate 
Romero, Elba Guzman and Justo Quintanilla, in Queens, 
New York. 

2. On or axmt November 20, 1970, defendants 
McClean, Viera and Codelia and co-conspirator Wolfe 
caused approximately $60,000 to be taken from a safe 

i 

deposit box located in a Manhattan bank in Manhattan, 

. 

New York. 

3. On arabout October 27, 1971, the defendants 
McClean, Viera and Codelia and co-conspirators 
Martinez and Stefania took, extracted and appropriated 
to themselves approximately $6,000 from Ernest 
Solomon in Brooklyn, New York. 

4. On or about November 12, 1971 defendants 


25 


I 


McClean, Viera and Codelia and co-conspirators 
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Martinez and Stefania took, extracted and appropriated] 
to themselves approximately $10,000 from Vito 
Mirabile in Masaapegua, New York. 

I will instruct you in a few momenta about the 
requirements that the Government prove beyond a 
reasonable doubt that overt acta were committed that 


constitute the charge. 

Now, Count 1 charges the defendants with the 
conspiracy, under Section 371 of Title 18 of the 
UnltedLStates Code, to violate certain rights, which 
are protected under Section 241 and 242 of Title 18 
of the United States Code. 

Section 371, the conspiracy statute, reada in 

relevant part: 


"If two or more persons conspire...to commit 
any offense against the United States...and one or 
more of such persons do ary act to effect the object 
of the conspiracy, each shall be guilty of a crime." 

In order to find the defendants guilty of 
Count 1 you must find that the government proved that 
the following elements of a conspiracy existed beyond 
a reasonable doubt. These elements apply to a 
conspiracy to violate either Section 241 or Section 2 42 
and I am going to read 242 to you shortly. 
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First: That there were two or more persons 
Involved. A person cannon enter into a conspiracy 
with himself. In this case, you will lecall, it is 
charged that the co-consp\rators included four persona 
who are not named as dofe:uiants — Gabriel Stefania, 
John Egan, Luis Martinez and Leslie Wolfe. At least 
two of the seven named conspirators must have been in 
the conspiracy. 

(continued next pa>je) 
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Second: That the tuo or more persons wilfully 

and knowingly conspired or agreed. 

Third: That the conspiracy was to violate the 
laws or Constitution of the United States, and 

Fourth: That the defendant acted wilfully and 
with specific intent to violate the laws or Constitu¬ 
tion of the United States. 

If you find that there was no agreement among 
any of the co-consoirators mentioned in Count One, 
you may not find that a conspiracy existed. Thus, 
you must first consider whether there was a wilful 
and knowing agreement. 

In order to find such an agreement, it is not 
necessaury that you find the.t the persons charged met 
together and entered into on express or formal agreement, 
or that they stated orally or in writing what the 
scheme was or how it was to be achieved. It is 
sufficient to show that they came to a mutual under¬ 
standing to accomplish the unlawful act. 

Before you find that a defendant entered into 
a conspiracy, the evidence must show beyond a reason¬ 
able doubt that the conspiracy was knowingly formed 
and that the defendant wilfully participated in the 
unlawful plan, with the intent to advance or further 
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some object or purpose of the conspiracy — here to 
deprive persons of their rights under the United 
States Constitution and lavs, as I will explain in 
a few moments. 

The agreement may be inferred from the circum¬ 
stances and the conduct of the parties as revealed 
by the evidence. More dirtct evidence than this is 
usually not available, since a conspiracy is ordinarily 
characterized by secrecy. Nevertheless, suspicion 
cannot be a substitute for evidence and mere simi¬ 
larity of conduct does not establish a conspiracy. 

To be a mam]>er of a conspiracy the defendant 
need not know all of the details of o conspiracy, 
nor all of the parties to it, nor all of the means 
by which the objects were to be accomplished. Each 
member of a conspiracy stay perform separate and 
distinct acts. It is necessary, however, that the 
Government prove beyond a reasonable doubt a defendant 
was aware of the common purpose, and that the common 
purpose was criminal in nature and that this defendant 
was a willing and knowing participant with the intent 
to advance the purpose of the conspiracy. 


A single conspiracy over a number of years is 
charge^— not a series of xndividual conspiracies. You 
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i 


2 

need not find that the conspiracy covered all the 



3 

years in question but it must be more than a series 



4 

of independent discreet agreements. 



5 

You may find a defendant guilty of a conspiracy 



6 

if the Government proved beyond a reasonable doubt 



7 

that he entered the ongoing conspiracy knowing that 



8 

it was a continuing conspiracy and that the four 



9 

elements are present. To be guilty of conspiracy. 



10 

a defendant need not be a party to a conspiracy from 



11 

its inception or to its end, so long as all the ele¬ 



12 

ments of the crime are pro /en beyond a reasonable 



13 

doubt. 



14 

A single act may be enough to draw the defendant 

s 


15 

within the ambit of the conspiracy, provided you are 



16 

convinced beyond a reasonable doubt that the defendants 


1 

17 

knew of the conspiracy and associated themselves with 


1 

18 

it, intending that it succeed. 


1 

19 

Now, Count One charges the defendants with a 


1 

20 

conspiracy to violate both sections 241 and 242 of 



21 

Title 18 of the United Stages Code. Section 241 



22 

refers to violation of civil rights of citizens of 


1 

23 

the United States, while Section 242 refers to vio¬ 



24 

lation of civil rights of inhabitants of a state.- 



25 

1 

territory or district — 
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In this case, Now York State. 

One who is an inhabitant may also be a citizen. 
The Government contends that at the time of the aliened 
commission of the offense, dicodemus Olate, Justo 
Quintanilla and Elba Guzman were inhabitants of the 
State of New York and not citizens of the United States 
while Ernest Solomcn and Vito Mirabile were citizens 
of the United States as well as inhabitants of the 
State of New York. Solomon's and Mirabile's citizen¬ 
ship was 3tipulatec, you recall. To simplify your 
task I am just going to charge on the more compre¬ 
hensive term, "inhabitants.' So I am only going to 
charge you with respect to what Section 241 provides, 
which is, as I noted, appli?s to inhabitants who are 
not citizens as well as inh ibitants who are citizens 
of a state. 

Section 242 provides as follows: 

"Whoever, unicr color of any law, statute, 
ordinance, regulation, or c i3tom, wilfully subjects 
any inhabitant of auy state, territory, or district 
to the deprivation of any rights, privileges, or 
immunities secured or protected by the Constitution 
or laws of the Unit 3 d State;... shall be guilty of an 
offense against the United States." 


I 
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This law was passed by Congress in order to 
carry into effect the orovision3 of the Fourteenth 
Amendment of the Ce<.»ti tut Ion of the United States, 
which you recall vas adopt id foLlowing the Civil War. 

And this amendment provides: 

"ho State shall deprive any person of life, 
liberty or property witiout due process of law." 

That is not the whole aaenlment, but it is a portion 
that relates specifically to the case you have oefore 
you. 

Now, if you anal/ze the .statute and the 
Constitution, you will fini that the Government must 
prove beyond a reasonable ieubt, in order to find a 
violation of the statute, ind, therefore, a conspiracy 

1 

to violate the statute: 

First: That the co iduct of the defendant must 
have deprived the victLn of a right, privilege, or 
immunity secured cr protected by the Constitution of 
the United States. One of the rights secured and 
protected by the Constitution of the United States is 
that no person acting aider color of law shall deprive 
any person of property or liberty without due process of 
law. ioney is "proper ty, " with .n the meaning of the 
Constitution. 
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“Liberty" is the ri«jht to do as you wish without 
being constrained. 

Second: Tho accused must have been acting under 

color of law, that is, %'hile using or misusing power 
possessed by reason of the law. A person need not 
be in uniform or on duty tt be acting under color 
of law. 


(Continued on next page.) 
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Third: The person upon whom the alleged act 
was committed must have bean an inhabitant of a state 
of the United States, here the state of New York. 

Fourth: Th ere mast have been an intent on the 
part ofthe defendant, wilfully zo subject the victim 
to a deprivation cf a .right, privilege or immunity 
secured or protectad by the Constitution or laws of 
the United States. 

I have alreidy instructed you as to what 
constitutes a consPiracy. Those factors must be 
proven in order for a conspiracy to violate Section 242 
to be proven. 

Section 242 requires that the person or 
persons deprived o:: constitutional rights were 
inhabitants of a state, teiritory or district of the 
United States. A jeraon living in an apartment or 
hotel in New York is an inhabitant of the United 
states even though he's not a citizen. He remains an 
in&hbitant until he leaves the country. 

The 14th Amendment of the Constitution of the 
United States applies to th i states of the union and 
is directed towards each officer within each state. 

This Amendment reads in parr as follows: 

* 

Nor shall an/ sta*re deprive any person of life. 
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liberty or property, without the process of law; nor 
deny to any person within its jurisdiction the equal 
protection of the laws. 

Therefore, it guarantees to every person the 
right not to be deprived of his property, except in 
accord with due process of law. It is a protection 
against encroachment by law enforcement officials 
upon the right of any person under the Constitution 
of the United States. In other words. Congress 
intended to provide that no agency of a state, no 
officer or agent by whom its powers are asserted and 
carried into execution, should deprive any person of 
rights guaranteed by the Constitution. The Government 
must prove beyond a reasonable doubt that the 
defendants conspired to act "under color of law." 

Misuse of iower, possessed by virtue of state 
law and made possible only because of the wrongdoer 
is clothed with the authority of state law, is action 
taken "under color of law." 

If you fine' beyond a reasonable doubt that 
the defendants conspired to abuse the power they 
possessed as polioement tc confiscate some of the 
money of the named xndivicuals w ^° were legally 


constrained you ran y find that they conspired to act 
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right. 

You have already been instructed that an act 
is done wilfully _f it is done voluntarily and 
intentionally, and with, the specific intent to do 
something the law forbids, that is, with bad purpose 
to disobey or disregard ti e law. 

It is not necessary to show or prove that the 
defendant was thinking in constitutional terms at 
the time of the incident,for a deliberate deprivatic., 
of a person's constitutional right, for example the 
right not to be deprived of liberty or property by 
a person purporting to act. as a policeman constitutes 
the specific intent to deprive that person of those 
rights. You may find than the defendant acted with 
the requisite intant even if you find that he had 
no real familiarity with the Constitution or with 
the particular constitutional right involved, 
provided that you find th it he wilfully and 
consciously did the acts which deprived the victims 
of their constitutional rights. 
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If you find that.th>: defendant knew what he was 
doing and that he intended to do what he was doina. 
and if you further find that what he did constituted 
a deprivation of a conrtivucional right, then you 
nay conclude that the defendant acted with the 
specific intent to deprive the victins of that 
constitutional right. 

For example, a defendant need not have been 
aware that a federal statute or the Federal 
Constitution wjj being vielated if he was aware that 
he was wrongfully usir.c h: s police authority to take 
property or liberty ir violation of the right of a 
person to be brought tc c< urt to have these rights 
adjudicated in a .awfully way using due process. 

If a policeman is suppesec to arrest and voucher 
monies found in a prospective defendant's possession 
and he uses his authority to seize that money for his 
own use, that wou.'.d be a <eprivation of constitutional 
rights. A mere failure tc comply with police or 
Court regulations because of some mistake or 
negligence would not suffzce. 

Similarly, an arre:t and detention by a 
policeman designecl only fc r punishment by him of the 


person arrested to coerce that person into giving 
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the policeman money would constitute a deprivation 

. 

of constitutional right. 

All people regardless of taint or deprivation, j 
so long as they aie inhabitants of a state, territory 
0 ^ dibtrict, are vithin ths protective embrace of 
Section 242. Ever suspected criminality or 
accomplished incarceration furnish no license for the 
destruction of guaranteed constitutional rights. 

when we say that a defendant must have the 
specific intent tc violate a law, what does that 
i n the context of “hi i case? Obviously the 
defendant, to be guilty, does not have to say to 
himself: "I intend to, and will, violi.ce the 
constitutional rigits or tnis person.** People who 
commit crimes such as the one charged here, do not 
usually have the Constitution in mind when they act. 

What is required in this case is that a 
defendant has in effect sa d to himself: "When a 
suitable opportuni ;y presents itself I will use my 
power and authority as a member of the New York City 
Police Department -o force people inhabiting this 
state to give me their non*y without a trial before 
a regular court." The coercion and the denial of 

# i 

due process of law as guaranteed by the ftederal 
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Constitution can take place by threats of prosecution 

i 

for crimes that the per sor may or may not be guilty 
of, or by keeping them in custody without booking and 
charging them, or by forcing them to leave the 
country, or by obtaining false receipts for less 
money than was ta> en from them. 

I will now instruct you with respect to the 
requirement of overt acts. Under the applicable law 
an individual may not be convicted of a conspiracy 
if no overt, physical acts are coiaaitted in further- 
ance of the conspiracy. It is not enough that a 
defendant merely agreed tc do an unlawful act. The 
overt acts, one of which the Government must prove 
beyond a reasonable doubt,need not be unlawful in and 
of themselves. 02' course, the object of the 
conspiracy, the ultimate rotive for the overt acts, 
must be unlawful cr there is no conspiracy. 

I have alre ady reac* to you the overt acts 
charged in the indictment under the conspiracy 
count. Unless you find beyond a reasonable doubt 
that one of the defendants committed one of the 
overt acts as charged and that it was done in 
furtherance of the conspiiacy, and with the 
knowledge that the conspiracy existed, you must 
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acquit the defendants of the conspiracy count. The 
overt act must be committed after the conspiracy 
conanenees and before it erds, in furtherance of the 
conspiracy. 

Since ir.tei.t and purpose are states of mind 
and it is not possible to look into a man's mind to 
see what went on in it, the only way you have of 
arriving at the irtent and purpose of a defendant 
in this case is fc r you to take into consideration 
all of the facts end circumstances shown by the 
evidence, includirg the exnibit3. YOu must determine 
from all such facts anf circumstances what the 
intent of the defendant was at the time in question. 
Thus, direct proof of wilfalness or wrongful intent 
or knowledge is net necessary. Intent and knowledge 
may be inferred from acts and such inference may 
arise from a combination o' acts, although each 
act standing by itself may seem unimportant. 

It is not necessary that the Government 
should prove all of these avert acts or all of the 
alleged purposes of the conspiracy in Count One. 

In summary, as to Count One you must 
decide if any of these <ief indents named in the 
indictment conspired w.nth each other or with any 
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other person who is named as a co-conapirator ana 
not as a defendant, to violate the civil rights 
of the individuals enumerated in Count One. If you 
find such an agreement was made between such persons, 
then go further ard determine if any one of these 
persons who entered into such alleged conspiracy did 
any of the one or more overt acts toward the 
furtherance of the conspiracy as set out in the 
indictment. Counts 2, 3 and 4 are similar, so I 
will discuss them together. 

Count 2 of the indictment charges as follows: 

On or about and between November 19, 1970 and 
November 20, 1970, both dates being approximate and 
inclusive, within the Eastern District of New York, 
John McClean, Raracn Viera and Edward Codelia, the 
defendants, acting under color of law, wilfully, 
knowingly and unl«wfully did take, abstract and 
appropriate to thtnselves approximately $81,600 from 
Nicodemus Olate Romero, Jv.sto Quintanilla ana Elba 
Guzman, thereby depriving said individuals of a 
right secured and protected by the Pifth and 
Fourteenth Amendments to the Constitution of the 
United S t ates, namely, the right not to be deprived 
of property without due pxocess of law in violation 
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of Title 18 Unite! States Code Section 242, 

(remember the law against depriving inhabitatts 
of civil rights) 3.nd faction 2 (remember the aiding 
and abettina lav) . 

Count 3 is exactly the sa,e as Count 2, except 
that it charaes the defendants with taking approxi¬ 
mately $6,00C from Ernest Solomon on or about 
October 27, 1971. 

Count 4 is exactlv the same as Count 2 excent 
that it charges t ie defendants with taking approxi¬ 
mately $10,000 from Vito ^irabile on or about 
November 12, 197] . 

These coun's charge a violation of Section 242 
Title 18 of the United States Code, which, although 
I read it to you in correction with Count 1, I will 
read it to you agiin: 

"Whoever, mder color of anv law, statute, 
ordinance, or custom, wilfully subjects any 
inhabitant of any state, territory or district 
to the deprivation of any rights, privileges, or 
immunities secure! or protected by the Constitution 
or laws of the United Stages is guilty of a crime.” 

While Count 1 charged the defendants with 


25 


conspiring to violate Section 242, Counts 2, 3 and 4 
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charge the defendants with actually violating that 
section. 

As you will recall, I have already at length 
explained to you in connection with Count 1, the 
four elements of Section 242, which the Government 
must prove beyond a reasonable doubt. To assist 
your recollection, I will summarize them for you: 

First: that the particular defendant, or 
someone whom he was aiding or abetting, deprived 
son*.one of a right, secured by the United States 
Constitution or the law’s of the United States. 

Second: that the deprivation was committed 

under color of law. 

‘ I 

Third: that the person or persons deprived 

were inhabitants of a state, territory or district 
of the United States. A Iverson living in New YOrk 
City is an inhabitant of the United States even 
thougn he is not a citizen. He remains an inhabitant 
until he leaves the country. 

Fourth: that the defendant acts wilfully and 

with specific intent. 

In order to find a defendant guilty of 
Counts 2, 3 and 4, you mu3t find that the Government 
proved each of these four elements beyond a 
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reasonable doubt. 

You will recall that I have already explained 
these elements to you including the concepts of 
“aiding and abetting," "under color of law," and 
"wilfully" and "sj>ecific intent." 

If you find beyond a reasonable doubt that 
a defendant or someone whom he was aiding or abetting 
took money from the persors named in the indictment 
for personal, unlawful financial gain while acting 
under color of law, then you may find that that 
defendant is guilty of depriving an individual of 
property without the due process of law, a right 
secured by the Fifth and fourteen Amendments to the 
United States Constitution. 

With respect to Counts 1 through 4, even if 
you were to find that a de fendant acted wrongfully 
and in violation of state .aw such as those against 
theft, robbery, or bribe receiving, you may not 
convict him unlest; you fird beyond a reasonable 
doubt that his conduct violated Federal statutes as 
I have explained them to you. Of course, an 
action may in violation of both Federal and state 
law. 

Counts 5, C and 7 deal with alleged illegal 
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wiretaps. Since they are similar I will deal with 
them together. Count 5 reads: 

On or about and between the 21st day of 
October 1970 and the 20th lay ofNoveraber 1970, both 
dates being approximate an.l inclusive, within the 
Eastern District of New Yo rk, John McClean, Ramon 
Viera and Edward Codelia, zhe defendants, wilfully, 
fc-^o^ingly and unlawfully did intercept and endeavor 
to intercept by means of an electronic device, that 
is, a telephone wiretap w re communications made 
and sent during th 2 period aforesaid, by and between 
persons over a telephone located at 65-15 38th Avenue, 
Queens, New York ia violat-on of United States Code 
Section 2511 (l)(a), that ~s the wiretapping law, 
and Section 2, that is the aiding and abetting law. 

Count 6 is exactly "he same, except that it 
charges the defendants with using illegal wiretaps 
between November 1 it ar.c; 13th, 1971 on a telephone 
located at 110-39 *'>2nd Drive, Poreet Hills, New York. 

Count 7 is exactly the same as Count 5, 
except that it charges the defendants, McClean and 
Codelia but not Viera with using illegal wiretaps 
between November 17th and December 2nd, 1971, on a 
telephone located at 2785 Ocean Parkway, Brooklyn, 

New York. 
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THE COURT: (contiming) The defendants ar~ 
charged in Counts rive. Six and Seven of le Indictment) 
with the violation of Title 18, United States Code, 
Section 2511 (1) (2), but Viera is not charged with Coun: 
Seven. That Section provides in pertinent cart that: 

. .. "Any person who willfuly intercepts, endeavors toi 

| 

intercept, or procures any other person to intercept 
any wire comrounication in violation of a Federal Statute 
shall be guilty of a crime." 

Two essential elements must be proved beyond a 
reasonable doubt in order to establish the offense 
charged in Counts Five, Six, and Seven of the Indictment:. 
These essential elements ar* as follows: First — 

Do you want co be excused from the deliberations/ 
Are you feeling well? 

JUROR NO. 7: I have a bad cold. 

THE COURT: Do you wxsh to be excused? 

JUROR NO. 7: No, your Honor. 

THE COURT: (continuing) The act or acts of 
intercepting or endeavoring to intercept the wire com¬ 
munications as alleged in the indictment is a violation 
of Federal Statute. 


25 


Second, the doing of such act or acts willfully; 
and Third, no Court with the power to issue an Order fo 
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the particular tapping did so at time in question. The! 
Federal Statute under the circumstances shown r uire 
a Court Order permitting tapping of the specific tele¬ 
phones tapped, if /ou find that they were tapped. ^n 
order to tap one telephone number, or a person at a 
particular telephone number, does not permit another 
telephone to be taoped. 

The burden of presenting such proof is always 
upon the prosecution. The law never imposes upon a 
defendant the burden or duty to call any witness or 
procure any evidence, although the indictment charges 
conjunctively the defendant did endeavor to inteicept 
wire communciation. 

The Government is required or must prove only 
that the defendant? did only one of these three acts. 

In other words, the Government has carried its burden 
of proof if it's shown beyond a reasonable doubt that 
the defendants did endeavor to intercept. 

The terms "intercept." and "interception" as used 
in uuese Counts mean the aural acquisition of the con¬ 
tents of any wire communication through the use of any 
electronic, mechanical or other device. 

Thu phrase "aural acquisition" as used in this 
case means the acquiring or obtaining of the contents 
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of a wire comnunication in such a manner that the con-- 
tents mav he heard. A tape recorder attached to a d4- 
vice that turns on when a phone is niched up, and then 
records the conversation is a method of aural acquisi¬ 
tion. 

The phrase "wire communication," as used in 
these counts means an/ communication made in whole or 
in part through the use of facilities for the transmis¬ 
sion of communications by the aid of wire, cable, or 
other like connection )->etween the points of origin and 
the point of reception furnished or operated by any 
person, including any company or corporation engages us 
a common carrier, and providing or operating such 
facilities for the transmission of interstate or 
foreign communications. 

The New Ycrk Telephone Company's normal lines 
and services provide such a wire communication. The 
phrase "electronic, mechanical or other device" is 
used in Count Five, Six and Seven; it means any de¬ 
vice or apparatus- which can be used to intercept 
the wire communication. 

A tape recorder, automatic device turning it 
on, wires to conrect Is such a device. The term "en¬ 
deavor" as used in these counts means any effort to 


accom- 
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plish the evil. The offense is ".ot limited to the suc¬ 
cessful interception of a wire communication, but is 
also directed to, <* s I pointed out, as an endeavor to 


do so. 


If a taoe recorder vas attached to a telephone 


connection box with, the intent that the conversation 
on a particular telephone be picked up and recorded, 
this would constitute an erdeavor within the meaninq 
of the Statute. 

Now, that in the lav which applies to these 
particular Counts ns -'barged. 

To sum it all up, it seems to me the central is¬ 
sue in the case, and I emphasize this is for you to de¬ 
cide, and the factu are for you to decide, not for me, 
the central issue comes dovn to two relatively simple 
questions of fact, which need to be determined beyond a 
reasonable doubt as to each defendant, concerning Count 
One to Pour, did he use hit position as a Police Office! 
to shake down money from persons suspected of drug deal* 


ings? 


Concerning Counts Five to Seven, Did he use il¬ 


legal wiretaps to attempt to intercept telephone conversa¬ 
tions? To decide -ihis, you will have to determine how 
much of the Govern!lent'£■ witnesses you believe. 


a 
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A difficult aspect cf your duty is to determine 

| 

the credibility of the witnesses before you, and to wei^h 
their testimony- ‘n weighing their testimony, you may 
consider the relationship of the witness to the Govern¬ 
ment or the defendants: thr witness' bias or interest 
in the outcome of the case; his or her manner while testi¬ 
fying; his or her candor and intellicr-nce, as you have 
observed it; and the extent to which the witness has 
been corroborated .tnd contradicted by other credible 
evidence. 

If you believe that a witness has willfully Sworn 
falsely before with respect to a material element of the 
case, you nay disregard hir or her testimony in whole, 
or in part. But, a witresf. may hav» been mistaken, or 
may have lied with respect to part of his testimony, and 
be accurate with respect to other parts. 

The fact that a witness has bee n convicted of a 
crime may be considered by you as evidence of lack of 
morality, which ma / make it more likely that he will 
lie on the witness stand. A person who has committed 
perjury must have his testimony even more carefully con” 
sidered. This doesn't mear. that they will necessarily 
lie or have lied. That's c.p to you to decide, based on 
what you see and h»ar. 
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You are not to give any greater weight or cred¬ 
ibility to the testimony of a witness who testifies in 
this case solely because of the fact that he is an employ¬ 
ee of a Governmental agency. His testimony is to be 
evaluated in the same manner as you would evaluate the 
testimony of any orher viti ess. 


Testimony o : an accomplice or infonter need? to be 
carefully scrutinized by you. 3n the first place, the 
fact that the witness ccnnrt: tted a felony shows a defect 
in his character that may 1 ave made him more likely to j 
lie on the witness stand. 

In the second place, he can be punished for his 


own offense so the he may try to court the prosecutor’s 

I 

favor and avoid sone decre< of punishment himself. Or 
he may testify in return for advantages to be received. 
That doesn't mean -hat everybody in that condition will 
lie, or that any of the people lied or didn't lie. You 
have to decide thaz yoursejf, based upon what you saw 
and heard. 


A user of drugs may, because of his use of drugs, 
be so much under their inf:uence as to be an inadequate 
observer, or have impaired memory or ability to distin¬ 
guish between truth and falsity. Drugs were used by 
one of the witnesses, Olatej whether it had any effect 
whatsoever is something for you to decide, not I. 


i 
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THE COURT: (continuing) Nothinq that I have 
said should be taken as expressing any view of mine wit^i 
respect to the crelibility of any witness. - in favor o^; 
credibility or against credibility, that's for you to 
decide, based upon your long knowledge and experience 
as human beings. 

The law does not prohibit the use of Informants 
or alleged accomplices, or the pleas or other arrange¬ 
ments which the wi-ness-s 1 ere described. Whether you 
approve of their u:se or of any promise or advantage 
given to any of these witno sses should not entar into 
your decision as to whether these defendants are guilty 
br innocent. That s a decision for you: Are these de¬ 
fendants guilty or innocent i* 

You may, of course, consider these matters on 
the issue of credibility, as I have already indicated. 

The mere number of witnesses and documents has 
no necessary relationship to the burden of proof. Your 
recollection of th< evidence governs. But we have a 
transcript. And it you wisn any of the testimony re¬ 
peated, if you will send in a note, I will try to, with 
the assistance of counsel, determine what it is you want 
to hear, and then have you orought in and read it. 

Try to be specific. We want to avoid reading 
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larqe portions of testimory which are not really neres- 
sary in your deliberations. 

If you are confusec on the law, you may send in 
a note and I will try to assist you. If you want anv 
portion of the Charge, let me know. 

You are entitle! to your own opinion, but you j 
should exchange views with /our e ellow jurors and listen! 
carefully to each other. fhile you should not hesitate 
to change your opinion if -ou are convinced that another 
opinion is correct, your decision must be your own. j 

Any verdict must be unanimous. 

Your Oath suns up yr ur duty — and that is, with¬ 
out fear or favor :o ar* person, you will well and truly 
try the issues before thest parties according to the 

evidence given to ?-ou in ccurt, and the laws of the 
United States. 

Now, I thin) you better all go in, and I will 

I 

excuse you for a fsw minutes. I don't want you to dis¬ 
cuss thin case until I tell you. I will bring you in 
and I will give you what ye 1 need, and then you can go 
in and discuss it. But l w,nt to discuss something with 
the attorneys before I have you delib-rate. 

(Whereupon, the jury retired from the courtroom.) 
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THE COURT: I will 1 ear any objections on the 
Charore first. 

MR. KAPLAU: The Government has no exceptions, 
your Honor. 

MR. BRACKLK ': Moth:ng, Judge. 

MR. WALL: Vour ?!or or —— 

THE COURT: Yes. 

MR. WALL: four Honor, the defendant Codelia 
respectfully excepzs to thet portion of your Honor’s 
Charge in which yo i indicated that in order to convict 
under Counts Two, "hree and Four, it was sufficient that 
the Government pro re a v’il'full act, and the deprivation 
of a riqht, as a r »sult of that act. My grounds beined 


the same as I have urged before, that it requires a 
specific intent ir terms of a Federal right. 

THE COURT: When I charged that, you understand p- 
I think it was cleir to th jury — that my definition 
of specific int»nt was accomplished. 

MR. WALL: Yes. 

THE COURT: But you object to my definition of 
specific intent? 

MR. WALL: fes. That s the point I am making. 

THE COURT: v ou thi: k I have to tell them that 
they have to specifically •ntend to take away a Consti¬ 
tutional right, ha ring i. Constitutional right in mind: 
is that right? 
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MR. WALL: T think Jiat it is not quite that, 
your Honor. I think it mu it be more than a Police Offi> 
cer taking money from a person. And what 1 think is 

^- s that at the tine the motivating purpose is 
not to get the mon»y, but to deprive the person of the 
right to — of the property That is basically what I 
am saying. 

THE COURT: Well, I think that is what I charged. 
But you have an exception. 

MR. LAZARUS: I take the same exception. 

THE COURT: Anything further? 

MR. WALL: Just two vore, I think, your Honor. 

The defendant Code1: a respectfully excepts to 
that portion of your Honor’s Charge in which you indi¬ 
cated that a defendant need not be aware that he was 
violating a Federal law. And nry except on goes solely 
to the Conspiracy Count, aunt One, in light of the 
position I took yenterday. 

THE COURT: Yes. 

MR. WALL: ,md, your Honor, at the bottom of 

| 

page 23 of the dra^t number two, I think this epitomizes 
the point I am try ng to make. 

THE COURT: Twenty-two? 

MR. WALL: Page 23, your Honor. I except to the 
portion of your Honor's Charge — which I suppose to be 





specific I'd better read it. 
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"Tf you fird beyond a reasonable doubt that a 
defendant, or someone whom he was aiding or abetting, j 
took money from th- person* named in the indictment for 

I 

personal, unlawful financi»1 gain, while acting under 
cover of law, then you may find that that defendant is 
guilty of depriving an individual of property without' 
the due process of law — -he right secured by the Fifto 

and Fourteenth Amendments :o the United States Consti¬ 
tution." 

Your Honor, I an ex repting to that portion of 
the Charge, together w.M.h other portions which state 
virtually the same thing, ,, n the grounds that I have 
already alleged, tiat this - if the jury believes that 
this is the law, then ary ! dice Officer who steals from 
someone is guilty of the violation of Section 242. And 
I do not believe that to b. the law. There must be a 

8PeC y iC intent to direct 1 oward the Constitutional 
rights, not merely toward the taking of money. 

THE COURT: What is the Government's position? 

MR. KAPLAN: I dcn'1 quite understand. It seems 
to me we litigated this a rumber of times. 

MR. WALL: We have. 

MR. KAPLAN: I don't understand the thrust of 
the argument. The law is clear. 


as far as I am concerned. 




1 
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THE COURT: Are you satisfied with the Charge? 

1 

2 

MR. KAPLAN: I am satisfied. 


3 

1 

MR. LAZARUS: I nad* ■ the same argument. It was 


4 

advanced in the morion t;o dismiss the indictment origin 


5 

ally. And I except. 


6 

MR. BRACKLEf: I jo. n in those exceptions. Judge 


7 

THE COURT: YOu cion t sound very convinced. 


8 

MR. KAPLAN: There* n been a Southern Circuit cas 

s, 

9 

where a Legal Aid — 


10 

THE COURT: I am no* going to change it. 


11 

MR. KAPLAN: — lor the Court's edification, whe 

re 

12 

a Legal Aid lawyer was taking money, and the same theor 


13 

was used, 241 and !42. It was again the Government —- 


14 

THE COURT: Give me the Charge in that case. 


15 

MR. KAPLAN: I thinl we have it. 


16 

I have one ‘xceptioi to the Chart before we send 


17 

it in to the jury. 


18 

THE COURT: What, is it? 


19 

MR. KAPLAN: Uncer the witnesses — It is a 


20 

little misleading. You lifted Paul Sturm as manager 


21 

of 8401 Main Stree-;, Fleshing, while in reality the man 


22 

was the superintendent of the building at 65-15 38th 


23 

Avenue. 


24 

Now, this it: his pr« sent position. But the jury 


25 

is obviously misled in that this man is — 

1 
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1 

THE COURT: How do jou want it? 

i 

2 

MR. KAPLAN: Superiitendent. 

t 

:» 

MR. BHACKLE*. : Form* r superintendent. 


4 

MS. KAPLAN: Former superintendent of 65-15 38th 


5 

Avenue. 


6 

THE COURT: Former superintendent. Is that Stun 


7 

• 

S-t-u-r-m? 


8 

MR. KAPLAN: Stern, S-t-e-r-n. 


9 

THE COURT: I air soiry. How should we list it? 


10 

MR. KAPLAN: Forrrer superintendent in 65-15 38th 


11 

Avenue. 


12 

THE COURT: 65-15 — 


13 

MR. KAPLAN: 38tl Avenue. And you can list it 


14 

i 

as present manager of 6401. 


15 

THE COURT: All iig)t. I'll have them write 


16 

that in. 


17 

MR. KAPLAN: No pro) lem. 


18 

THE COURT: Is flat all right? 


19 

MR. BRACKLE': Yes. 


20 

TIIE COURT: Coulc y< u assist him in writing that 


21 

in? 


22 

Unless you /ant to ; erox that page? Maybe it's 


23 

easier to write it in. 


24 J 

MR. LAN CLE IK: Ves Mr. Kaplan? 


25 j 

MR. KAPLAN: Well, ; o lorg as it's obvious. 
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MR. WALL: Vhy don'*: we tell them? 

MR. KAPLAN: I would rather — They may be con¬ 
fused by *"his new list. 

In addition, on the Chart that the — It seems 
that the addresses may not be clear. We have referred 
to them during the course c,f the trial as the first 
wiretap, which is >-Z. Th» second one is the Krimpke 
wiretap, and the third is I spinoza wiretap. Perhaps 

we — We have all agreed tlat those are the names we 
have used. 


THE COURT: All right, let roe have that. 

MR. LAZARUS: I would object to that. You're 
start ing to piece in eviderce. 

THE COURT: All right. You're objecting. I 
won't do it. 

MR. LAZARUS: We ire starting to put pieces of 
the record in there. 

THE COURT: All right. Then I won't do it. 

Is there anything further? 

MR. BRACKLEY: No. 

MR. LA _*US: No. 

THE COURT: Ve have :his problem of the juror, 
Grace Jorgensen. 

MR. WALL: Eccuse: me. I am sorry. I just wanted 
for the record to e:ccept to your Honor's failure to Charge 
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as requested both with res] ect as to tiie presumption of 
regularity in Cour-: Exhibil number 24, and with respect 
to the two items that I ga* e you last week. I think 
only one of them w.is ir.clu* ed in the Charge, to the 
extent that your Honor fai" ed tc Charge the Request tha£ 

I accepted. 

THE COURT: Anythin* further? 

What do you want to do about Grace Jorgensen? 

She's obviously coning row with a cold. She looks very 
pale to me. Sh» h.is heavy circles under her eyes. She^s 
coughing, and 3he';i the on." y fenale juror. 

MR. BRACKLE - ': V.'ell, we have Mrs. McGuinness. 

THE COURT: 13 she « n Alternate? 

MR. BRACKLE’': be. J uror No. 6. 

THE COURT: Yes. Tlat's right. 

MR. BRACKLE’': 3 th: nk that she said she was I 
all right. 

THE COURT: She coe:n’t look good to me. And 

f 

if the case goes cr*er fer ; few days, it's liable to 
create a serious p.-obler . 

MR. BRACKLE*': 3 doi 't think that she should be j 
excused unless she wants t< . She said she didn't want 
to be. 

MR. WALL: would i hink if she is advised that 


there could be a p: - obleir, . f she does come down being 
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UNITED STATE.'; DISTRICT COURT 

eastern district of new york 


UNITED STATES Of AMERICA 
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LESLIE WOLFI', 
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INDICTMENT 


Cr. No._ 

(21 U.,S. C., §5173 and 
17«t; 18 U. S. C., §§ 3 , 
371, 1510 and 2511(l)(a)) 
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INTRODl CTION 

1. EDWARD CODELIA, JOHN EGAN, HANOI VIERA, JOHN MC CLEAN 
and LESLIE WOLFF, the defendants, i.t all time; herein, were police¬ 
men assigned to the oureau of Narcctlcs, .Special Investigation Unit 
of the New Yor* City Police Departrent. 

2. ihe Bureau of Narcotics and Dangerous Drugs, at all 
tines relevant herein, was an agency of the (Lilted Sates Department 
of Justice charged with investigating violations of the criminal 
laws of the United States relating to narcotl drugs. 

3. The Bureau of Customs, at all times relevant herein, 
was an agency of the United States Treasury D partment charged with 
investigating violations of the criminal laws of the United States 
relating to Jiarcotld drugs. 

^. The Immigration and Natural.!zat.on Service, at all 
times relevant herein, was an agency of tie U ltcd States Depart¬ 
ment of Justice charged with investigating violations of the 


\ 
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criminal laws of the United States relating o passports, visas 
and fraudulent entries. 

i>. The Importation into the Unite! States, contrary to 
law, of narcotic drugs and the receipt, concealment, purchase and 
sale, and the facilitation of the transportation, concealment, pur¬ 
chase and sale of narcotic drugs were, at all times relevant herein, 
crimes under the laws of the Uniti d States. 


COUiJT ONE 


1. From on or about September 30, 1970, up to and includ¬ 
ing the date of the filing of thi . indictmert, in the Eastern Dis¬ 
trict of New York and elsewhere, EDWARD CODELIA, JOHN EGAN, RAMON 
VIERA, JOHN MC CLEAN and LESLIE WOLFF, tae cefendants, wilfully, 
knowingly and unlawfully did combine, conspire, confederate and 
agree together and with each other' to defraud the United States 

and its departments and agencies in connection with the performance 
of their governmental functions, oy obstructing an! hindering the 
United States Department of Justi:e, the Bu.eau of Narcotics and 
Dangerous Drugs, the Immigration ind Naturalization Service, and 
the Bureau of Customs in investigating and prosecuting violations 
of the narcotics and immigration laws c>f th. United States and 
to violate Sections 173 and 17^ of Title 21, United States Code, 
and Sections 3 and 1910 of Title 18, United States Code. 

2. It was a part of said conspir cy that the defendants 
v/ould and did agree to arrest Nlcodemus Ola;e, Justo Quintanilla 
and others, hereinafter "the offenders", an; in connection with 
said arrest to seize approximately $80,(00.no in United States 
currency, which currency was evidence of violations of the narcotics 
laws of the United States, and tc divide such currency among the 
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Ucf< as without reporting said seizure to the iJew York City 
Polliv Department or to Federal law enforcem nt authorities, 
thereby depriving the United States Government of evidence of 
violations of the narcotics laws of the United States. 

3. It was further a part of said conspiracy that the 
defendants wilfully, knowingly and unlawfully would facilitate 
the transportation, concealment and sale of quantities of nar¬ 
cotic -durgs, after the said narcotic drugs had been imported 
and brought Into the United States, knowing the same to have 
been imported and brought into the United States contrary to 


** • was further a pari of said conspiracy that the 
defendants, knowing that violation; of tne Ur.xted States narcotics 
laws had been committed, would relieve, comfort and assist "the 
offenders" in order to hinder and ,revent their apprehension, 
trial and punishment. 

5. It was further a part of si:d c >nsplracy that the 
defendants wilfully, knowingly and unlawfully would endeavor by 
means of bribery, misrepresentatior, intinlda ion, force and 
threats thereof to obstruct, delay and preven the communication 
of information relating to violations of the United States nar¬ 
cotics and immigration laws by other persons ■ o criminal in¬ 
vestigators . 

0. It was further a part of said c< nspiracy that the 
defendants would conceal the existence of the conspiracy and would 
take steps designed to prevent disclosure of their activities. 

OVERT a:ts 

In furtherance of, and to effect the objects of the 
said conspiracy, the defendants committed the following overt 
acts, among others, In the Eastern district of New York and 


\ 


(•!..( v.h* re . 


1. On or about November 3 9, 1970, defendants CODELIA, 
l-.(.A .■ , VlEFLi, MC CLEAN and WOLFF arrested Nice ie~iU 3 date, Justo 

^ Qur.tarllla and another at G9-15 31th Avenue, Queens, New York. 

2. On or about November 20, 1970, defendants CODELIA, 
VIERA, MC CLEAN and WOLFF obtained approximately $G8,000.00 
from a safety deposit box located in a Manhattan bank. 

(Title 21, United States Code, Sections 173 and 17M; Title 18, 
United States Code, Section 371.) 

COUNT TWO 

On or about November 19, 1970, in -.he Eastern District 
of Lew York and elsewhere, EDWARD CGDELTA, JOHN EGAN, RAMON VIEHA, 
JOHN M.C CLEAN and LESLIE WOLFE, the defendants, knowing that of¬ 
fenses against the United States had been committed, to wit, 
violations of the narcotics laws cf the United States, wilfully, 
knowingly and unlawfully did relieve, comfort and assist "the 
offenders" named in Count One and others in >rder to hinder and 
( prevent said offenders’ apprehension, trial tnd punishment, in 

that, among other things, the defendants deliberately withheld 
and failed to report and turn in to any tiutharized law enforce¬ 
ment agency, and instead retained and divide! among themselves 
approximately $80,000.00 in Unitee Staten currency, which currency 
constituted evidence of violation! of tho na-cotics laws of the 
United States. (Title 21, United States Coca, Sections 173 and 
17^, Title 18, United States Code, Section 5.) 

COUNT TH. :EK 

In or about November 19 ’0, EDWARD CODELIA, JOHN EGAN, 
RAMON VIERA, JOHN MC CLEAN and LESLIE WOLFF, tho defendants, 
wilfully, knowingly and unlawfully did endeavor by means of 
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bribery, misrepresentation, intimidation and lorcc and threats 
thereof, to obstruct, prevent and relay the c< im.mnlcation of 
information relating to violations of Section; 173 and l'/'l of 
( Title 21, United States Code, to criminal lnvistlgators, in that, 

among other things, the defendants deliberately withheld and failed 
to report and turn in to any authorised law enforcement agency, 
and instead retained and divided anong themselves approximately 
$80,000.00 in United States currency, which currency constituted 
evidence of violations of the narcotics lt;ws of the United States. 
(Title 18, United States Code, Sections 1510 ind 2.) 


COUNT FOUI 

From on or about the 31st day of October 1970 and con¬ 
tinuing up to on or about the 30th day of November 1970, in the 
Eastern District of Hew York, JOHN KC CLEAN, RAMON VIERA and 
EDWARD CODELIA, the defendants, and Joseph Nunslata, now deceased, 
who is named as a co-conspirator but not as a defendant, wilfully, 

i 

knowingly and unlawfully did intercept an 1 endeavor to intercept 
by means and use of an electronic device, that Is a telephone 
wiretap, wire communications made end sent during the period 
aforesaid, by and between persons over a celt phone ?„ocatcd at 
65-15 38 th Avenue, Queens, New Yore. (Title 18, United States 
Code, Section 2511(l)(a).) 


A TRUE BILL. 
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United States Attorney 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NSW YORK 
- --—-- - — I 


UNITED STATES OP AMERICA 


74 Cr. 729 (JBW) 


- against - 


JOHN MoCLEAN, RAMON VIERA 
and EDWARD CODKLIA, 


NOTICE or APPEAL 


Defendant*. 


X 


Is I R S i 

PLEASE TAKE NOTICE that the abcvo-naioed defendants hereby 
appeal to the United States Court of Appeals for the Second Circuit 
| from judgments entered against then in thin Court on June 12, 

1975. 

Datedi New York, New York 
June 20, 1975 


Yours, etc.. 


Patrick N. Wall 
36 Vest. 44th Street 
Maw York, New York 10036 
(212) 986—6688 

Counsel to Defendants 

TO* 

Clerk 

United States District Court for 
the Eastern District of Hew York 

non. David G. Trager 
United States Attorney for the 
Eastern District of Haw York 
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